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In Globe Church Inc v Allianz Australia Insurance

Ltd,1 the New South Wales Court of Appeal construed an

Industrial Special Risks Insurance Policy (Policy) to

determine when the cause of action for breach of

contract had accrued. Globe Church, the insured, had

suffered property damage due to rainwater and flooding

from 8 June 2007. The damage continued over succes-

sive policy periods. However, the insured did not make

a claim under the Policy and subsequent policies until

2009.

Davies J, the trial judge,2 referred the case to the

Court of Appeal so that the following two questions

could be separately determined by way of agreed facts.

The issue was whether the claim in relation to the Policy

was time-barred.

The separate questions
The questions posed for separate determination are as

follows:3

(a) In respect of any of the alleged damage to the
Properties that occurred between 8 June 2007 and
31 March 2008, which (if any) of the plaintiff’s
claims in these proceedings in respect of the
2008 Policy accrued at the time of alleged damage,
for the purposes of s 14(1) of the Limitation Act 1969
(NSW)?

(b) In light of the answer to (a), which (if any) of the
plaintiff’s claims in these proceedings in respect of
the 2008 Policy for that damage are maintainable?

The court held that the claims made under the Policy

were statute-barred.

The facts
Under the insuring clause, the insurers had agreed to

“indemnify the Insured against Damage occurring to

Property Insured during the Period of Insurance”.4

The insurers, Allianz Australia Insurance Ltd and

Ansvar Insurance Ltd who bore 60% and 40% of the risk

respectively, said that the cause of action for breach of

contract for failure to indemnify the insured for the

property damage was complete on the occurrence of the

insured event, being the property damage.

The insured said that the cause of action for breach of

contract did not accrue on the occurrence of the insured

event. Instead, the insured argued that the cause of

action for breach of contract was only complete after a

reasonable period had elapsed from the insured event.

The reasonable period was the period that it would take

the insurers to investigate and assess the putative claim

lodged on the occurrence of the insured event. The

insured said that there is a distinction between the

promise of an insurer to indemnify and the breach of that

promise. It is only when the insurer fails to do what is

required of it that a cause of action for damages for

breach of contract accrues. The insured argued that the

law implies a term into the policy that the insurers have

a reasonable time to perform their promises.

The majority

The Court of Appeal split 3:2 and found for the

insurers. The majority — Bathurst CJ, Beazley P and

Ward JA — handed down a joint judgment. The funda-

mental basis of their finding was old English authority

that a cause of action under indemnity insurance accrues

upon the happening of the insured event. The majority

considered English and Australian cases that apply this

principle to conclude that any statement of principle in a

case to the contrary was in obiter and could therefore be

disregarded.5 The majority also had regard to English

authorities to the effect that once the loss is suffered or

the expense incurred, the indemnifier is in breach of

contract for having failed to hold the indemnified person

harmless against the relevant loss or expense.6

The majority said that:

Absent a provision in an indemnity insurance policy that

makes lodgement of a claim a condition precedent to

liability, the concept of a promise to indemnify (to make

good the loss or to hold harmless against loss) in the

context of a property damage insurance policy is such that

the promise is enlivened when the property damage is

suffered.7

The majority did not accept that there was an implied

term requiring the performance of the obligation to

investigate and assess a claim within a reasonable time.8

This conclusion must be correct. It is difficult to see why

such a term would be implied either in fact or in law, in

light of the insurer’s obligation of utmost good faith and

implied duty to cooperate.
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The approach of the minority
Meagher JA, with whom Leeming JA agreed, reviewed

the genesis of the principle in Firma C-Trade SA v

Newcastle Protection & Indemnity Association (The

Fanti)9 (The Fanti) that:

… once the loss is suffered or the expense incurred, the
indemnifier is in breach of contract for having failed to hold
the indemnified person harmless against the relevant loss or
expense.10

Meagher JA noted that the only authority that Lord

Goff had referred to in The Fanti was Collinge v

Heywood.11 In that case, Collinge had the benefit of an

indemnity in the following terms:

… save, defend and keep harmless and indemnified [Col-
linge and his goods and chattels, etc] … from the said
distress, action or actions, suits costs damages and expenses
which are now pending, or may be hereafter commenced,
instituted, or otherwise incurred by reason or means of the
said Daniel Potter claiming or suing from his alleged share
or parts of any rent or rents arising from the said estates.12

As a matter of construction, the effect of the contract

was that the indemnifier was bound to pay the costs

whenever Collinge had paid the bill as that was the time

that Collinge had suffered the loss.13 Not only did

liability arise then but the quantum of the loss was

crystallised.

As a matter of construction, Meagher JA said that the

insurer’s obligation was to:

… indemnify by paying a sum of money ascertained in
accordance with the Basis of Settlement provisions. There
is no obligation to in some unstated way “hold the insured
harmless”. The undertaking is to make good the insured
loss after it has occurred and by payment, that being a well
accepted sense in which “indemnify” is used, and the only
sense in which such a promise to indemnify could be
performed by the insurer.14

The insurers’ payment obligation was therefore not

immediate.15 The Policy had a mechanism for determi-

nation of the amount payable and the insured also had

the right to elect between an indemnity and reinstate-

ment. In the event that the insured selects the latter then

the insurer will be liable to make “reasonable progress

payments on account of any claim”16 while the reinstate-

ment works are being undertaken. This point is curious

as the election is only between two alternative “rem-

edies” rather than an election between two causes of

action. The accrual of a cause of action for breach of

contract is not affected by such an election. However, it

is consistent with the approach of the High Court in CIC

Insurance Ltd v Bankstown Football Club Ltd17 (CIC

Insurance). In CIC Insurance, the plurality had said that

the insurer was only obliged to pay the insured under the

policy under consideration after the passage of the

period within which the insured had made an election

between indemnity and reinstatement, or the passage of

a period within which such an election might be made,

and otherwise a period for the commencement and

performance of work by the insured within reasonable

despatch.

Conclusion
It is intuitively difficult to see how an insurer can be

in breach of a policy before it has had a chance to

review, assess and determine its liability under the

policy, and assess the amount properly payable under the

policy.

The judgment of the majority is constructed upon the

foundation of the English authorities that a cause of

action under an indemnity policy accrues upon the

happening of the insured event. This principle was

accepted without challenge. The approach is also con-

sistent with the principle that causes of action for breach

of contract arise upon breach regardless of whether or

not the damages are quantifiable then. By contrast,

Meagher JA, with whom Leeming JA agreed, looked at

the authorities upon which the principle was founded.

Ultimately, for Meagher JA, the determination of the

separate questions came down to a question of construc-

tion of the Policy. For Meagher JA the approach of the

High Court in CIC Insurance supports a commercial and

common sense construction of the Policy.

In Collinge v Heywood, the accrual of the cause of

action under the indemnity also coincided with the

quantification of the value of the indemnity. It was only

when Collinge had paid the bill that he had been

presented with did he suffer the loss. The cause of action

under the indemnity did not arise until then. This

principle has been applied in Australia in Wren v

Mahony18 where the High Court said that the cause of

action under an indemnity “against all proceedings

actions claims and demands made by the Commissioner

of Taxation in connexion with any income tax payable”

by Mahony did not arise until Mahony had paid the

Commissioner and had sustained actual loss. Based

upon these authorities, it is open to argument that an

action under an indemnity is tantamount to an action to

recover contract debt, so that the cause of action under

the Policy does not arise until the loss can be quantified.

This argument is premised upon the existence of two

factors. First, the insurer has promised to indemnify the

insured for loss, and secondly the terms of the Policy set

out a detailed mechanism for the assessment of that

loss.19

There has been much criticism of the principle that a

cause of action under an indemnity policy accrues upon

the happening of the insured event. It would be ideal if

the High Court has the opportunity to determine whether

this principle should be applied in Australia.
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