Expert Evidence

1. Expert evidence is admissible as an exception to the hearsay rule via section 79 of the Evidence Act.  A person with specialised knowledge which can be based on the person’s training, study or experience is qualified to provide evidence of an opinion that is wholly or substantially based on that knowledge.  

2. Section 79 is supplemented by Schedule 7 of the Uniform Civil Procedure Rules and in the Federal Court of Australia, guidelines for expert witnesses in proceedings in the Federal Court of Australia.

What does “specialised knowledge” mean?

3. This phrase is not a restrictive one and its scope is informed by the available basis of training, study and experience: Adler v Australian Securities and Investments Commission [2003] NSWCA 131 at [629].   There must be “knowledge” as distinct from, for example “belief”.  The knowledge must be “specialised” rather than generally held in the community.  

4. Opinion evidence however is not admissible only because it is a matter of common knowledge.  Further, specialised knowledge may exist which is not scientific in nature (as knowledge may be based on experience rather than training or study).

What does “based on the person’s training, study or experience” mean?

5. The expertise may derive from a combination of training, study and experience.  If “experience” is asserted to be the basis of “specialised knowledge” this will have to be clearly demonstrated.  Experience however without proper training or study would be insufficient in a technical field of expertise.  A court has to be satisfied that the witness is suitable in the matter about which he or she is allowed to give his or her supposed knowledge.  An important parameter of an exercise in a particular case may be whether the witness is shown to have by training, study or experience, sufficient specialised knowledge to be in a position to be aware of the trustworthy authorities and proper sources of information: Idoport Pty Ltd v National Australia Bank Limited [2001] NSWSC 123 at [24] per Einstein J.

6. Specialised knowledge connotes something beyond the product of the observation of a non‑participating onlooker at any rate where the knowledge is about a standard of competence in doing a job that requires the “exercise of judgment”: ASIC v Vines (2003) 48 ACSR 291 at [12].  

What does “wholly or substantially based on that knowledge” mean?

7. The opinion must be wholly or substantially based on specialised knowledge.  This means that it is not enough that a particular opinion falls within the field in which the witness is an expert if no “specialised knowledge” is used in reaching that opinion.  An expert has to differentiate between the assumed facts upon which the opinion is based and the opinion in question.  Section 79 requires that the opinion is presented in a form which makes it possible to answer the question as to whether an opinion is wholly or substantially based on specialised knowledge based on training, study or experience.  In addition, the expert has to identify the expertise he could bring to bear and his opinions have to be related to that expertise: HG v The Queen (1999) 197 CLR 414 at [39]-[44] per Gleeson CJ.  

8. A particular onion may be “substantially based” on specialised knowledge notwithstanding the fact that the expert witness takes into account matters of “common knowledge” in formulating the opinion: see Velevski v The Queen (2002) 76 ALJR 402 and Section 80(b) of the Evidence Act.

9. Similarly, a particular opinion may be “substantially based” on specialised knowledge notwithstanding the fact that the expert witness uses materials provided by others in forming their opinion.  For example a medical specialist for the purposes of forming an opinion may use an MRI scan which has been produced by a radiologist.  The specialist has used the MRI scan for the purposes of exercising his specialised knowledge in order to arise to an opinion for the purposes of treatment or otherwise: R v Jung [2006] NSWSC 658 at [57] per Hall J.  

Joint Opinions

10. If a report has been prepared by two persons it would be prudent for both experts to be called to give evidence especially if the opinions in the report are express to be the joint opinions of the two experts.  This was expressed by Stone J in Cooke v Commissioner of Taxation (Cth) (2002) 51 ATR 223 in the following way:

“To be admissible, an expert opinion must be wholly or substantially based on the expert witness’s specialised knowledge … this requirement clearly cannot be met if it is partly based on the knowledge or opinion of someone else.  I was not prepared, however, to exclude this report, comprising as it did, the whole of the respondent’s evidence without giving the respondent the opportunity to illicit (in non‑leading questions) evidence from [the expert who did give evidence] as to the parts (if any) for which he had been solely responsible.”

The Basis Rule

11. The facts on which the opinion is based must be identified as well as the reasoning process which led to the formation of the opinion.  This is so that it can be demonstrated that the opinion is based on particular specialised knowledge.  This has been expressed by Haydon JA in Makita (Australia) Pty Ltd v Sprowles (2001) 52 NSWLR 705 at [85] in the following way:

“If evidence tendered as expert opinion evidence is to be admissible: 

(a)
it must be agreed or demonstrated that there is a field of “specialised knowledge”;

(b)
they must be an identified aspect of that field in which the witness demonstrates that by reason of specified training, studies or experience, the witness has become an expert;

(c)
the opinion proffered must be “wholly or substantially based on the witness’s expert knowledge”;

(d)
so far as the opinion is based on facts “observed” by the expert, there must be identified and admissibly proved by the expert;

(e)
insofar as the opinion is based on “assumed” or “accepted” facts, they must be identified and proved in some other way; 

(f)
it must be established that the facts on which the opinion is based forms a proper foundation for it;

(g)
the opinion of an expert requires demonstration or examination of the scientific or other intellectual bases of the conclusions reached; that is, the expert’s evidence must explain how the field of “specialised knowledge” in which the witness is expert by reason of “training, study or experience” and on which the opinion is “wholly or substantially based”, applies to the facts assumed or observed so as to produce the opinion propounded.” 

12. The important thing is that the intellectual processes of the expert must be exposed.  Satisfying the above criteria helps determine whether the opinion satisfies the criteria set out in section 79.

13. In ASIC v Rich [2005] NSWCA 152, the Court of Appeal held that the proposition that the expert should disclose the underlying facts and the process of reasoning by which the opinion was formed is a reference to the “asserted” factual basis and process of reasoning.  

14. The opinion evidence will not become inadmissible if the court finds that the opinion was in truth based on some different factual basis (that is, the expert was influenced, consciously or unconsciously by other facts than those disclosed), even if reliance on that different factual basis was impermissible for some reason.  How an expert in fact came to hold an opinion may bear on the weight to be given the opinion and may bear upon the operation of the discretions in Part 3.11, but is not material to the application of Section 79.  

15. Second, requiring that the reasoning in process be reasonably transparent does not involve an investigation of the merits of the particular opinion.

16. Third, in some cases the connection between the expertise and the opinion may be self evident (for example, where a translator expresses an opinion of particular words in one language have a certain meaning in another). 

17. Fourth, if an expert opinion is based upon what the expert actually perceived, relevance and admissibility do not necessarily depend upon the setting out of all the non‑opinion matters which were perceived and on which the opinion is partly based.  For example, if the opinion is based upon some privileged material, the opinion may be admissible even if those matters are not disclosed.  

18. Fifth, it is not necessary to identify nor adduce evidence to prove the general and specialist knowledge customarily relied on by experts in the field.  This means that experts are entitled to rely upon reputable articles, publications and materials produced by others in the area in which they have expertise, as a basis for their opinions.  

19. Sixth, there is an issue as to whether opinions that were prepared before litigation was even contemplated have to comply with the Makita principles at all.  This issue was raised in Rich v ASIC [2005] NSWCA 233 but not decided.

20. Seventh, the facts upon which the particular opinion is based have to be proved.  In Rhoden v Wingate [2002] NSWCA 165, Haydon JA said that the issue for the court is not whether the fact is proved to any particular standard of proof, but rather whether there is evidence which, if accepted, is capable of establishing the existence of the fact.  If no such evidence is admitted, their opinion which is based on such fact is not relevant and thus not admissible.  

21. At the end of the day, the Federal Court in Carpenter & Lunn [2008] FAM CAFC 128 at [215] and the New South Wales Court of Appeal in Adler v ASIC [2003] NSWCA 131 at [631]-[632] have held that many of the matters referred to in Haydon JA in Makita involve questions of degree, requiring the exercise if judgment and that in trials by judge alone they should commonly be regarded as going to wait rather than inadmissibility. 

22. In Lucantonio v Kleinert [2009] NSWSC 853, Brereton J “summarise[d] the relevant principles in relation to the admissibility of expert evidence as follows (extracted primarily from the following authorities: Fox v Everingham & Howard (1983) 76 FLR 170 at 178; Midland Bank Trust Co Ltd v Hett, Stubbs & Kemp (a firm) [1979] Ch 384 at 402; Permanent Trustee Australia Ltd v Boulton Permanent Trustee Australia Ltd (1994) 33 NSWLR 735 at 738; Rebelais Pty Ltd v Cameron [1993] ANZ ConvR 457; O’Brien v Gillespie (1997) 41 NSWLR 549 at 557–558; MB v Protective Commissioner [2000] 217 ALR 631; Makita (Aust) Pty Ltd v Sprowles [2001] NSWCA 305 ; (2001) 52 NSWLR 705 [59], [71]):
“(1) In a professional negligence case, expert evidence is admissible of an accepted or standard professional practice, conduct or standard. Expert evidence is also admissible of what is commonly considered professional practice of competent and careful professionals in the field.

(2) Expert evidence is not admissible of what the expert would himself or herself have done in the circumstances, at least if that evidence is tendered to support the inference that other careful and competent professionals would have done the same things professionally; nor is expert evidence admissible of what as a matter of law reasonable care is required; that is a question of law for the court and not for an expert.

(3) Expert evidence of what a competent and prudent practitioner would have done in the particular circumstances of the defendant is not admissible if, in effect, it is no more than one professional commenting on the conduct of another, at least in the absence of evidence that the expert has additional training, study or experience to demonstrate the acquisition of specialist knowledge of what a competent and prudent practitioner would do. However, expert evidence of what a competent and prudent practitioner would have done in certain circumstances may have been admissible if the witness has by training or experience such additional special qualifications or experience as to equip him or her to give evidence with competence of what the general body of competent and general practitioners would do.

(4) Where the expert witness does not sufficiently state the assumed circumstances of the defendant’s position on which the opinion is based, that may impact on the fairness to the defendant of admitting the evidence to such an extent as to warrant its rejection under (NSW) Evidence Act 1995, s 135, even if it is technically admissible.

(5) In any event, the expert must furnish the court with criteria enabling the evaluation of the expert’s conclusion, including its essential integers and rationale.

(6) Where the professional field in question is that of law, expert evidence is not essential to making (or for that matter defending) a case of professional negligence, because the court itself is sufficiently equipped to form an opinion about legal practice unaided by expert opinion. That is not to say that such opinion is inadmissible in such a case; to the contrary, it is admissible, but even where adduced it is not conclusive, and the court is entitled to decide the case contrary to expert evidence where appropriate to do so.”

23. The case was a claim for damages in respect of losses said to have been occasioned by the failure of a proposed acquisition of land for development, and of subsequent legal proceedings arising out of that attempted acquisition, alleging that those losses were caused or contributed to by the professional negligence respectively of the architect, the solicitor who acted for the purchaser on the contract and in the subsequent litigation, and the barrister retained for the purchaser in that litigation. Brereton J had to consider the admissibility of expert evidence of Senior Counsel as to what a reasonably competent barrister in Mr Warren’s position would have done if briefed to draw the summons and affidavit that initiated the proceedings and thereafter conduct those proceedings. In applying the principles set out above, to the facts before him, Brereton J held:

“[9] Turning to their application to the present case, the first objection raised as to whether Mr Epstein possesses the relevant additional or special qualification to comment on what prudent practitioners would have done. The objection is based on what was said by Hodgson CJ in Eq (as his Honour then was) in MB v Protective Commissioner (at [9]) as follows:

The third problem with this sort of evidence is that there can be a real question as to the qualification of the witness. In many cases, just the ordinary training and experience of a professional in the field would not be sufficient to justify admission of that person’s opinion as to what a competent and careful professional would do in hypothetical circumstances. For that kind of opinion, I think one needs some additional and special qualification. In that respect also, I agree with what was said in O’Brien.

[10] At present, the evidence of Mr Epstein’s qualifications establishes only that he was admitted as a solicitor in 1978, was called to the Bar in 1982, was appointed Senior Counsel in 2000 and has practised extensively in contract law, real property, equity and trade practices. That does not of itself demonstrate that he has the relevant additional or special qualifications to comment on what prudent practitioners would have done or ought to have known. On the other hand, his standing as Senior Counsel and his experience in 32 years of practice together means that he has substantial experience, more extensive than the “ordinary” barrister. In the course of that practice, and having regard to the necessarily extensive interaction he must have had with other barristers in relevant fields of practice over the years, it is reasonable to infer that he has acquired knowledge of what other professionals do or would do in certain circumstances. In my view, the evidence does not presently sufficiently qualify him to express the opinions he has, but it would not take very much to overcome that hurdle, and if this be the only successful objection, I would grant leave to adduce supplementary evidence to qualify him in that respect.

[11] The second ground of objection is based on what was said by Hodgson CJ in Eq in MB v Protective Commissioner in (at [8]) as follows:

Second, there may be a problem of lack of clarity as to the circumstances being addressed. If hypothetical circumstances are fully stated by the professional in the opinion, then it will be reasonably clear to what circumstances the opinion applies. However, if the witness merely says that, in the circumstances faced by the person whose conduct is in issue, a careful and competent professional would act in a certain way, there is a problem that those circumstances may be determined by the court differently from the circumstances which the witness had in mind. For that reason at least, I think evidence in that form should normally be rejected. Even if it were technically admissible it would, in my opinion, be unfair to give the other party the task of teasing out all the circumstances the witness had in mind, so that rejection under s 135 of the Evidence Act 1995 (NSW) would be justified.

[12] It is true that, contrary to the guidance provided by that paragraph, Mr Epstein does no more than say that “in the circumstances faced by Mr Warren”, a careful and competent professional would act in a certain way. He does not fully state the hypothetical circumstances involved. On the other hand, it is also to be borne in mind that Hodgson CJ indicated that such evidence would “normally” be rejected, it being implicit that rejection is not universally inevitable. In the present case, it is not apparent that any idiosyncrasies of Mr Warren’s precise position or instructions would impact on the general expressions of opinion which I have described as being the essence of Mr Epstein’s opinion. This is a case in which, as it seems to me, the absence of a full statement of the hypothetical circumstances on which Mr Epstein’s opinion is based is not prejudicial to the third defendant, and I would not reject Mr Epstein’s opinion on this ground.

[13] I turn then to the objection that Mr Epstein’s report does not sufficiently set out the basis and rationale for his opinion. Essentially, what Mr Epstein’s report does is to commence from the judgments of Austin J and Bryson J, to find that those judgments convincingly demonstrate that a proposition believed to be essential to the Lucantonios’ case against the vendor was fundamentally flawed, and to opine that a barrister would have recognised that from the outset and before the relevant judgments were given. The judgments of Austin and Bryson JJ were ex post facto in this case. What an expert would have to demonstrate was that there was current in the profession at the time of the conduct in question, knowledge, standard or practice applicable to the present circumstances. Mr Epstein does not descend to say, for example, that it was commonly discussed or acknowledged in the profession prior to those judgments that positions such as that adopted on behalf of the Lucantonios were untenable. He does not refer to any professional publications or judicial decisions, prior to those in this case, to demonstrate that that was so.

[14] Apparently, his report proceeds on the basis that the reasoning adopted by Austin and Bryson JJ ought to have been apparent at the outset to a barrister in Mr Warren’s position. One difficulty with that approach is that the judgments of Austin and Bryson JJ proceed on different bases. Austin J found that there was no serious question to be tried, having regard to cll 6 and 7 of the Standard Conditions of Sale. Bryson J found that the DA plans were not unbuildable, and touched on Special Conditions 31 and 40 of the Contract for Sale. It is simply impossible to tell, from reading Mr Epstein’s opinion, which particular line of argument he is opining should have been apparent to a barrister in Mr Warren’s position. In my view, his opinion is no more than an ipse dixit disclosing no rationale whatsoever. It is no more than one barrister, albeit it be an experienced and senior one, commenting on the conduct of another. In my view, Mr Epstein’s opinion adds nothing to what the court could, on appropriate argument and facts, conclude itself. It does not meet the standard required of experts’ reports by Makita v Sprowles.”

24. Getting it wrong however can have disastrous consequences.  Owners Strata Plan No. 65622 v Australand Constructions Pty Ltd [2009] NSWSC 108 was a claim for damages by the Owners Corporation against Australand for defective construction.  The plaintiffs sought to rely upon an expert report on quantum which was objected to by Australand for the following reasons:

(a) It did not adequately identify the expert’s instructions;

(b) On the face of the report parts of the report had been prepared by two other persons both acting under the expert’s supervision and the results of whose work was discussed with the experts throughout the course of preparation of the report;

(c) The report however did not specify the qualifications of the other two persons, the work which they had done, or how the expert had reviewed it.  The expert in some instances relied on photographs of defective work rather than on his own inspections;

(d) In a number of incorporated schedules, it purported to assess rectification costs by adopting an hourly rate for the services of a project manager, supervisor and site technician, a number of hours which it would take for specific items of work to be done and then multiplying the two.  The report did not provide any information or process of reasoning as to how the number of workers, hourly rates or number of hours reached and determined;

(e) For the purpose of assessing costs of equipment hire, it assumed a duration of 50 weeks of the project, but did not provide any information or process of reasoning as to how that figure was reached and determined; 

(f) It adopted a percentage profit margin but did not disclose any information or process of reasoning as to how it was reached and determined.  

25. One of the difficulties was that the CV of the expert did not adequately reveal his expertise in relation to costing.  While the expert appeared to have wide experience in waterproofing and other building rectification work there was no mention in his two page CV of costing, estimating or allied parts of the construction industry experience.   The referee was not satisfied that he was an expert in the field of costing to the degree that is necessary to mention and explain the manner in which costings had been derived or produced in a matter which can be understood by other costing experts and by the referee.  The referee gave the plaintiff leave to re-examine the expert to tease out his costing experience, leaving it open to the defendant’s counsel to make the application to exclude the expert’s opinion which the defendant’s counsel took advantage of.  In excluding the expert opinion, the referee made the following ruling:

“I made my views clear on Mr Palmer’s report a short while ago.  I have not been persuaded by anything I have heard since then.  There is material within the report which is of considerable use to me in determining what I have to in relation to quantum.  I am not assisted, or have not been assisted, by the answers in cross‑examination, particularly those where Mr Palmer has said that in putting things down in spreadsheets he has relied on his experience.  I would have expected a costing expert to have been able to provide more detailed explanation in relation to the assumptions which had been made and the manner in which those were articulated in the report to be of some further assistance to me than what I find in the spreadsheets. 

I have no confidence in the figures which are contained in the spreadsheets and despite them having the appearance of being a competent estimate, I reluctantly am left with no other option as I don’t think, than to reject the report.”
26. As the plaintiffs had been successful in excluding the expert report of the defendant, the referee was left with no evidence for him to make any findings on quantum.  The result of the case was that apart from some items of quantum on which agreement had been reached, the referee made no finding as to quantum.  The plaintiffs were unsuccessful in getting the Supreme Court to list the matter for a further hearing to allow the Owners Corporation to seek to quantify its damage in a different way with the result that the plaintiff was unable to recover approximately $3M of the damages claimed in those proceedings in circumstances where liability had been established. 

27. Another example is Professional Services of Australia Pty Ltd v Computer Accounting and Tax Pty Ltd [No. 2] [2009] WASCA 183.  That case involved in part the admissibility of an expert valuer’s report.  The expert had prepared a valuation on the comparable sales method.  A main objection taken against the report was that the expert’s opinions were based upon hearsay and facts which had not been directly proven in evidence.  It was not in dispute that the expert could rely on information obtained by him which formed part of his general experience, knowledge and expertise upon which he could draw to formulate his opinion and express working truths.  For example, to give a general exposition on the subject, to assess market trends or to determine whether a particular transaction was aberrant or consistent with overall market condition.

28. The expert relied on four comparable sales.  However, no evidence was led to establish the relevant facts or circumstances of those four transactions.  Martin CJ with whom the rest of the court agreed held at [89]:

“… the process undertaken by Mr Liggins was precisely that of using a very small number of transactions implicitly suggested to be comparable to a hypothetical transaction undertaken by the respondent in 2003, so as to produce the conclusion that such a transaction would have resulted in the respondent holding property to the value of $1,725,006 as at 30 June 2007.  There are a number of vital steps in that process of reasoning which were not established by the evidence.  The first vital step was proving the relevant facts and circumstances with respect to the four transactions relied upon to provide the “indicative range”.  The second was an analysis of the extent to which those properties are comparable to a property in which the respondent might have invested if it had not invested in the service station in 2003.  That vital step was not addressed by the evidence or by the reasons of the Trial Judge.”

Dealing with experts

29. The material to be provided to the expert should be carefully sifted.  This is because whatever material is provided to the expert is likely to be the subject of a call and will have to be produced so that it can be the subject of cross examination.  For that reason, it is desirable to set out written assumptions rather than to provide, for example, statements of a party or witnesses.

30. In addition, the courts have made it clear that an expert report is not admissible if it has involved the expert in making his own unstated findings of fact and his own interpretation of them.  The risk of this happening is increased if the report is not based upon assumed facts, but upon a reading of the whole of the evidence in a complicated case where facts are not readily identifiable, it is not permissible to put the whole of the transcript of documentary evidence to the witness enbloc.  This is to avoid the problem of the expert expressing an opinion which is based on unstated assumptions as to either disputed facts or propositions of law.  

Section 60 of the Evidence Act

31. Section 60 of the Evidence Act provides that:

“(1)
The hearsay rule does not apply to evidence of a previous representation that is admitted because it is relevant for a purpose other than proof of an asserted fact.  

(2)
This section applies whether or not the person who made the representation had personal knowledge of the asserted fact (within the meaning of subsection 62(2)).”

32. At least in the context of expert medical opinion, the law is that the history taken by a doctor is admissible as direct evidence as to the truth of what was said and not hearsay.  This is a result of the decision of the Court of Criminal Appeal in Welsh v R (1996) 90 A Crim R 364.  

33. In Welsh v R (supra), the Court of Criminal Appeal held at 369, that:
“The history taken by a doctor has always been admissible in evidence as establishing the basis upon which the doctor formed the expert opinion which he or she was being called to express. 
[2]  Where the history consisted of statements made by the patient concerning his or her state of health at the time when the history was taken or within a short period beforehand, evidence that such statements had been made were direct evidence as to the truth of what was said and not hearsay. 
[3]  The history given to a psychiatrist was equally admissible as direct evidence in this way. 
[4]  But where the history consisted of statements as to the past sensations, experiences and symptoms of the patient (that is, where the statements were purely historical in nature), evidence that such statements had been made was hearsay, and did not establish the truth of what was said. 
[5]  It was accordingly often difficult to determine the value of the doctor's expert opinion where the truth of some of the material upon which it had been based had not been established in evidence, or where the evidence was contrary to that material. 
[6] It was against this background that the Evidence Act 1995 was enacted. It provides a new framework for the admissibility of evidence. Section 56 provides that evidence which is relevant in a proceeding is admissible unless otherwise provided in the Act. It is relevant where, if accepted, it could rationally affect (directly or indirectly) the assessment of the probability of the existence of a fact in issue. 
[7]  No distinction is drawn for that purpose between hearsay and direct evidence. Hearsay is defined as evidence of a previous representation made by a person (that is, one made otherwise than in the course of giving evidence in the proceedings in which evidence of that representation is sought to be adduced), and the hearsay role is stated as being that hearsay is not admissible in order to prove the existence of a fact which that person intended to assert by the representation. 
[8]  Sections 60-61, 63-66 and 69-75 go on to provide exceptions to the hearsay rule.

That definition and rule clearly cover evidence of the history given to a medical practitioner, whether or not it was regarded as hearsay prior to the Act. Section 72 provides that the hearsay rule (that is, the exclusion of hearsay evidence) does not apply to evidence of a contemporaneous representation made by a person about his or her health, feelings, sensations, intention, knowledge or state of mind -- representations which were previously direct (not hearsay) evidence. The present case is concerned with other statements (that is, those of a purely historical nature) made in the course of giving the history, those which were previously regarded as hearsay statements which did not establish the truth of what was said.

Section 60 provides that the hearsay rule does not apply to evidence of a previous representation

" ... that is admitted because it is relevant for a purpose other than proof of the fact intended to be asserted by the representation."

In terminology which is somewhat more familiar, s 60 refers to evidence of a statement made out of court which is admissible not in order to prove the truth of what was said but only to prove the fact that the statement was made. 
[9]  The effect of s 60 is that, once the evidence is admitted for that other purpose, it now becomes evidence which does establish the truth of what was said. The trial judge does, however, have power pursuant to s 136 to preclude the application of s 60 to any such evidence where there is a danger that such use of the evidence (that is, as evidence of the truth of what was said) might be unfairly prejudicial to a party or misleading or confusing.

Section 60 has extraordinarily wide ramifications. Its most obvious effect is in relation to prior inconsistent statements. Before the Evidence Act, a prior inconsistent statement was admissible only to prove that the statement had been made, and so was relevant to the credit of the witness; it did not by itself prove the truth of what had been said. 
[10]  Once that statement is admitted for that purpose, s 60 now makes it evidence of the truth of what had been said. Evidence of complaint in sexual cases was previously admissible only to establish the complainant's credit as a witness but not as evidence as to the truth of what was said. 
[11]  Section 60 now operates to make it such evidence. 
[12]  The effect of s 60 in other situations is fast becoming one of the real growth areas in the law.

This effect of s 60 is in marked distinction to the requirements of ss 65 and 66, where "first hand" hearsay is permitted as establishing the truth of what was said out of court in different circumstances, depending upon whether the maker of the statement is or is not available to give evidence. Where the maker of the statement is so available, the hearsay statement is admissible as establishing the truth of what was said if the witness had either made the statement or heard it being made by another person and if, when the statement was made, the fact stated was fresh in the mind of the person who made it. 
[13]  Where the maker of the statement is not so available to give evidence, the hearsay statement is admissible for the same purpose if it had been made in circumstances which made it highly probable that the statement was reliable, or where it was made when or shortly after the fact stated had occurred and in circumstances which made it unlikely that the statement was a fabrication. 
[14]  In each case, the "first hand" hearsay is admissible only where the person who made the hearsay statement had personal knowledge of what was said in that statement. 
[15]  None of these qualifications apply to the operation of s 60, and it may well be that the absence of those qualifications in evidence to which s 60 applies will be relevant in the appropriate case in determining whether the use to be made of the evidence should be limited pursuant to s 136, although the narrowness of that provision does not provide much of a safety net.

Evidence of the history taken by a doctor has always been admissible, as I say, as establishing the basis upon which the doctor framed the expert evidence to be given by him or her in evidence, but not (except for statements of the type now made admissible by s 72) in order to establish the truth of what was said. As a result of s 60, evidence by a doctor of the history given to him or her by the patient and upon which the doctor bases his or her expert opinion is therefore now evidence of the truth of that history. 
[16]  This is so whether or not the facts stated in the history were at the time of giving the history fresh in the patient's mind, whether or not the history was given in circumstances which made it highly probable that it was reliable or which made it unlikely to be a fabrication, and whether or not what was said was within the patient's personal knowledge -- unless an order is made limiting the use which may be made of that evidence pursuant to s 136. All of this is very relevant to the weight to be given to the history where there is no other evidence supporting it.”
34. The principle in Welsh was applied in Daw v Toy World (NSW) Pty Ltd [2001] NSWCA 25.   Heydon J held:

“[70] Secondly, while at common law the history taken by a doctor and repeated as the basis for that doctor's opinion evidence had to be admissibly proved if it was to be received as evidence of the facts stated (eg Ramsey v Watson (1961) 108 CLR 642 at 649), that rule has been reversed by s60 of the Evidence Act. S60 provides:

"The hearsay rule does not apply to evidence of a previous representation that is admitted because it is relevant for a purpose other than proof of the fact intended to be asserted by the representation."

The "previous representations" in medical reports are relevant for a purpose other than proof of the fact intended to be asserted by the representation. Hence the hearsay rule does not apply to the evidence of previous representations, and they are admissible. That at least is what the Court of Criminal Appeal held in R v Welsh (1996) 90 A Crim R 364. While the Court of Criminal Appeal is not bound by decisions of the Court of Appeal, the Court of Criminal Appeal "would naturally have great regard for a carefully considered decision of the Court of Appeal": R v Masters (1992) 26 NSWLR 450 at 472. The Court of Criminal Appeal will follow decisions of the Court of Appeal unless convinced they are plainly wrong: R v O'Halloran [2000] NSWCCA 528 at para92. In my judgment the same applies where the Court of Appeal is confronted with a decision of the Court of Criminal Appeal in point. I do not consider that the decision of Hunt CJ at CL, Newman J and Bell AJ in R v Welsh was plainly wrong. It follows that it does not matter that it is not possible to point to some other hearsay exceptions such as those relating to business records to support the reception of histories and other factual material in clinical notes.”
35. In R v Lawson [2000] NSWCCA 214, the principle in Welsh was applied but was subject to a strong dissent by Sperling JA.  Stein JA held:
 “[6] S60 of the Evidence Act 1995 renders an out-of-court statement evidence of the truth of the statement made, provided that the statement has been admitted for some purpose other than to prove the truth of the statement. The evidence of complaint given to Dr Norrie, on which she based her evidence, could be accepted by the jury as evidence of truth, Hunt CJ at CL in R v Welsh (1996) 90 A Crim R 364. The trial judge in his Summing-Up directed the jury '[y]ou are entitled to treat that evidence of complaint to Dr Norrie... as ... truth of the matters complained of'.

[7] The appellant did not raise any ground of appeal suggesting that Welsh was wrongly decided. Consequently the written submissions of the appellant and the Crown did not address Welsh. During argument, one member of the court raised the question of the correctness of Welsh. Counsel for the appellant then 'formally' made the submission that Welsh was wrongly decided. He was not however in a position to support his submission with detailed argument. Similarly, the Crown was not in a position to properly argue the question.

[8] In addition, Welsh has been applied or considered on a number of occasions: see Lee v The Queen (1998) 195 CLR 594; Eastman v The Queen (1997) 76 FCR 9; R v Hilder (1997) 97 A Crim R 70; R v BD (1997) 94 A Crim R 131; R v H (1997) 92 A Crim R 168; R v Singh-Bal (1997) 92 A Crim R 397; Quick v Stoland Pty Ltd (1998) 157 ALR 615 and Marsden v Amalgamated Television Services Pty Ltd [1999] NSWSC 1120. Without determining the matter finally, I am not prepared to hold that Welsh was incorrectly decided. This is particularly since the Court has not had the benefit of comprehensive submissions. Accordingly, Welsh should be applied.

[9] This leaves the question: should the evidence have been limited by s136 of the Evidence Act? In Welsh Hunt J identified the possibility of s136 being used to limit the use to be made of such evidence. See also Eastman v The Queen, R v H, R v Singh-Bal and Quick v Stoland. The appellant argues that Dr Norrie's evidence was unfairly prejudicial to the appellant because the complaint was not fresh, not spontaneous (having been elicited by the doctor or in the course of a police investigation) and, to some extent, appeared to have been influenced by or contributed to by the complainant's mother. Also, it was in some respects inconsistent with the complainant's evidence in chief concerning the length of time of the history of abuse, and where the abuse occurred.

[10] Early in the trial counsel for the accused indicated that he would object to Dr Norrie's evidence of complaint. His Honour gave a ruling that the evidence would be admitted. Subsequently there was no application for discretionary exclusion and no application to limit the use of evidence under s136. I agree with Dunford J that this is not a situation where the evidence would be unfairly prejudicial to the appellant. As Dunford J says, the evidence was consistent with the complainant's complaint to Rhonda Fulton and with her evidence to the jury. In any event, should I be wrong on this ground, the proviso to s6(1) of the Criminal Appeal Act 1912 should be applied since the appellant was not denied a fair trial or the real chance of being acquitted.

[11] Accordingly, I would dismiss these grounds of appeal.”
36. Dunford J held:

“[34] In relation to grounds 4 and 5 relating to the evidence of Dr Norrie, I am satisfied that that part of the evidence wherein the complainant said that it was the appellant who had done it, was admissible as evidence of the fact in accordance with R v Welsh (1996) 90 A Crim R 346 and in the overall context of the trial it was not a situation where the use of the evidence should have been limited pursuant to s136 Evidence Act 1995. In particular, I do not consider it was unfairly prejudicial to the appellant because it was consistent with the complaint she had previously made to Rhonda Fulton and was in accordance with her evidence. I am not persuaded that this Court ought to reconsider its decision in Welsh. Not only do I find the reasoning in Welsh persuasive, notwithstanding the difficulties it can raise in some cases as alluded to by Sperling J, but it has been followed and approved in a number of subsequent cases, including Lee v R [1998] HCA 60; (1998) 157 ALR 394; [1998] 16 LegRep C1; (1998) 74 ALJR 1484; (1998) 102 A Crim R; (1998) 195 CLR 594, R v Singh-Bal (1997) 92 A Crim R 397 at 405 and 407, R v Hilder (1997) A Crim R 70 at 82, Eastman v R (1997) 76 FCR 9, 158 ALR 107 at 17-71.”
37. However, Sperling JA in strong dissent, held: 
“[103] The history obtained by an expert is evidence of a special kind. It is admitted to enable the court to know the assumptions on which the expert's opinion is based. The source of the assumptions might be a party to the litigation, the solicitor for a party, a family member, another expert, a witness, or anyone at all who tells the expert what happened. The source of the assumptions is immaterial. The communication is, in itself, immaterial. All that matters is that, one way or another, the court learns the assumptions on which the expert's opinion is based so that it may be decided whether the opinion is a relevant opinion. If the assumptions prove to accord materially with the facts of the case as found, the opinion will be a relevant opinion and may be acted upon for what the tribunal of fact thinks it is worth. If the assumptions do not accord materially with the facts as found, the opinion will be irrelevant and must be ignored.

[104] I am not concerned here with ways in which a history given to an expert may be admissible for reasons other than to inform the court of the assumptions on which an expert's opinion is based. These include an admission against interest made by a party or a prior consistent or inconsistent representation made by a witness within the rules relating to the admissibility of such representations. I am speaking of history communicated to an expert when evidence of the communication is led purely as a convenient means of informing the court of the assumptions on which an expert's opinion is based.

[105] Evidence of the representation by which the history is communicated to the expert in such a case is not a representation that is "relevant for a purpose other than proof of the fact intended to be asserted" within the meaning of s60. The fact of the representation is not relevant at all. The point may be tested this way. Assume an expert witness is asked what assumptions were made and specifies them. The witness is then asked how he or she came by the assumptions with a view to adducing evidence of the communication by which the assumptions to be made were conveyed to the expert. The question would have to be rejected, if objected to, because the evidence would not be relevant.

[106] I am aware that the Law Reform Commission intended s60 to have the effect of making medical histories evidence of the fact, but I do not ascribe such an intention to the parliament. The result is so patently contrary to sound fact finding that it cannot have been intended as a matter of legislative policy. Under Welsh, unsworn, untested histories go into evidence in criminal trials as evidence of the fact, to support cases of diminished responsibility and defences of mental illness. It does not matter who gives the history to the medical practitioner. It is admissible. The same goes for personal injury cases. A carefully presented history will substitute for sworn, tested evidence. It can be communicated to an expert witness directly by the plaintiff or in a carefully prepared letter by the solicitor. The plaintiff does not have to give evidence of the accident or its effects. It can all be done by history. The limited discretionary powers in s135 to s137 are not a complete answer. The results of the decision in Welsh cannot have been intended.

[107] In my respectful opinion, Welsh was incorrectly decided and clearly so. A passage in Lee [1998] HCA 60, (1998) 195 CLR 594, at [39] and [40] could be read as supporting the decision in Welsh (although Welsh was not cited) but the passage is obiter dicta. There is no decision binding on this Court which requires us to continue to follow Welsh. I would not do so.

[108] I would like to see a practice in jury trials - civil and criminal - whereby history is established in relation to expert opinion evidence by asking, as a leading question, whether the witness has made certain specified assumptions for the purpose of forming an opinion (or asking the witness to make the assumptions on the spot, if the opinion evidence is being led cold). The witness would then be asked what opinion the witness has formed (or forms on the spot), based on those assumptions, in relation to the issue in question (specifying the issue). The witness would only be asked when, how and by whom the history was communicated to the witness if the communication was relevant and admissible as such. Then the evidence of the communication would be led with the same care as evidence of any other relevant communication is led, rather than the witness simply reading from a report in whatever form the communication may be recorded there, as is mostly done now. In either case, the trial judge would then tell the jury what status the evidence had as proof of facts in issue. In the first case, the status would be nil and the jury would be told why the evidence was led and that there was, therefore, no need, in that case, to be concerned about where the assumptions put to the witness had come from. In the second case, the jury would be told precisely what issue the evidence goes to and how it might bear on that issue. All that could be achieved without ever saying to a jury that the history on which the opinion is based is or is not "evidence of the fact", a formulation understood by lawyers but which must send juries reeling.”

38. Although this remains the law, I would only recommend this course of conduct in the context of medical reports. 
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