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	1 Sometime prior to 1996 the authorities responsible for the provision of sewerage in the Colac and Otway regions determined to construct two sewerage treatment plants, one at Lorne and one at Apollo Bay in the State of Victoria.  By 1996 the successor in title to these authorities was the firstnamed defendant, Barwon Region Water Authority (“Barwon”).   Barwon accordingly retained a firm of consulting engineers, the fifth defendant by counterclaim, Fisher Stewart Pty Ltd (“Fisher Stewart”) .  In due course, tenders were called from contractors for the design and construction of the plants.  The successful tenderer was the plaintiff, Aquatec-Maxcon Pty Ltd (“Aquatec”), which on 24 March 1997 entered into a contract with Barwon to carry out the design, construction, and commissioning of the plants for $6,426,847.  This head contract incorporated as general conditions the standard form Design and Construct Contract AS 4300-1998, subject to certain modifications. 
	2 In fact, the particular expertise of Aquatec lay in the mechanical aspects of the proposed plants.  In the preparation of its successful tender it was assisted by an engineering construction contractor, the second defendant by counterclaim, Nacap Australia Pty Ltd (“Minson Nacap”),  and by a civil design engineer, the third defendant by counterclaim, MWH Australia Pty Ltd (“Montgomery Watson”).   Upon the winning of the contract, Aquatec entered into a back-to-back sub-contract with Minson Nacap on or about 5 March 1997 whereby Minson Nacap undertook the design and construction of the civil works associated with the project.  This sub-contract incorporated the standard form general conditions of sub-contract for Design and Construct, AS 4303-1995, with similar modifications.  Minson Nacap, in turn, sub-let the design of the civil and structural works, including hydraulics and architectural aspects, to Montgomery Watson by a design services agreement entered into about the same time.  
	3 But Montgomery Watson did not carry out the whole of this design work itself.  On or about 4 April 1997 it engaged a sub-consultant design engineer, the fourth defendant by counterclaim, Wynton Stone Australia Pty Ltd (“Wynton Stone”) to perform certain design work with respect to the structural parts of the work.   The architectural design was also sub-let to a firm of architects.  The principal of Wynton Stone at the time was the third party, Clifford Alfred Matthew Sloggett.  
	4 Under the terms of the head contact Aquatec undertook responsibility for the investigation of the geotechnical aspects of the sites and their suitability for the structures to be erected on them.  This was part of the work sub-let to Minson Nacap and in turn to Montgomery Watson.  Certain geotechnical investigation was entrusted to a firm of geotechnical engineers, the fifthnamed defendant by counterclaim, JJP Geotechnical Engineering Pty Ltd  (“Barrett Fuller”).  There is an issue as to whether Barrett Fuller was engaged by Wynton Stone or by Montgomery Watson and as to the scope of work it was engaged to perform.  For reasons which will appear, I am satisfied that Barrett Fuller was in fact engaged by Wynton Stone.  
	5 The project was to be performed in three stages:  the first stage was the design phase;  the second the construction phase and the third the commissioning phase.  The design phase was, under the terms of the head contract, to be completed within 12 weeks of the start date in January 1997, the construction phase to achieve practical completion by 12 December 1997, and the commissioning phase by March 1998.   
	6 On 6 May 1997, shortly after the completion of the design phase, Mr Sloggett became employed by another engineering company, the seventhnamed defendant by counterclaim, Taylor Thomson Whitting Pty Ltd (“TTW”) taking the Barwon sewerage treatment plants contract with him.  He continued to work on the project, but as an employee of TTW.  I conclude also that after this date Barrett Fuller was retained by TTW.   
	7 In October and November 1997 cracking appeared in the aerator tanks comprising part of the Apollo Bay plant.  In February 1998 cracking also appeared in the tanks at Lorne.  As a consequence of these failures and of the investigations which were undertaken following them, Barwon, on 8 July 1998, pursuant to cl. 44.6 of the head contract, took the civil work from Aquatec and engaged another contractor, Concrete Construction Group Ltd, to perform the remedial and other necessary work to complete the civil work.    
	8 The Minson Nacap sub-contract was terminated about the same time and, in turn, the contracts which depended on it were terminated:  the Montgomery Watson design services agreement, the Montgomery Watson sub-consulting agreement with TTW, and the retainer of Barrett Fuller.  When the civil work was completed Aquatec returned to the project to complete the electrical and mechanical work and to undertake the stage three commissioning.  Stage two achieved practical completion on 16 December 1998 and stage three on 13 December 1999.  On 23 January 2001, following the expiry of the 12 month defects liability period, the superintendent issued to Aquatec his sixteenth and final certificate. 
	9 Against this background, two proceedings have been commenced in the Court. 
	10 The claim of Aquatec in this proceeding provoked a counterclaim by Barwon which seeks the sum payable under the same certificate 16.  Included in this certificate were a number of items which the superintendent had deducted from the value of the work completed.  These items included expenses incurred by Barwon as a consequence of the failure of the tanks in October and November 1997.  These and other less significant deductions had the consequence that, by certificate 16, the superintendent certified that $3,686,484, the sum claimed by Barwon in its counterclaim, was due from Aquatec to Barwon.   
	11 In general terms, the responsibility for and causes and financial consequences of the failure of the tanks represented the principal areas of dispute at this trial.  But this was not so much a dispute between Barwon and Aquatec because, under the head contract, Aquatec had assumed responsibility for both the design and the construction of the works.  Nor was there very much dispute on this matter between Aquatec and Minson Nacap, for Minson Nacap, too, had a design and construct obligation with respect to the civil and structural works of which the tanks were a part.   
	12 Following a conclave of the engineering consultants engaged by the parties, there was general agreement that the cause of the failure was a design error.  The designer failed to make provision sufficient to protect the works from hydrostatic pressure bearing upon the unfilled aerator tanks both at Apollo Bay and Lorne.  This pressure, caused the base and sloping side slabs to crack at Apollo Bay and the sloping side slabs to crack at Lorne.  All of Aquatec, Minson Nacap and Montgomery Watson accepted this finding and the consequence of it, that each of them was in breach of the design obligation owed under its contract with the next party up the contractual chain.   
	13 The design engineer, Montgomery Watson, sought to pass this responsibility to Wynton Stone whose Mr Sloggett was the engineer who attended to the design and to TTW for design work after Mr Sloggett transferred to TTW in May 1997.  And all of the design engineers sought to pass the responsibility to Barrett Fuller who carried out certain geotechnical investigations in February 1997.   
	14  In summary, the contractual arrangements between the participants in the project were as follows: 
	15 The proceeding is procedurally, and otherwise, very complex - far more complex than the fairly straightforward contractual hierarchy would warrant.  The pleadings, not including separately delivered particulars and schedules, run to over 750 pages.  In the course of the opening, counsel for Barwon informed me that I would not be greatly assisted by them.  I was told that many of the pleaded claims were no longer pressed and that the issues in the case would emerge as the trial proceeded.  This view was supported by most of the other parties.  With some misgivings, I was content to proceed on that basis until it soon became apparent that, in a case of this complexity, such a course was leading to a failure on the part of the parties to address the issues in an organised and disciplined way.  Moreover, it made it difficult for me as trial judge to understand the significance of the considerable volume of evidence that was presented, particularly in the early days of the trial, and impossible for me to rule on matters of relevance and to know what was to be dealt with in my judgment.  Accordingly, I began to encourage the parties to focus on their pleaded allegations and responses so as to expose the questions in issue.  I told them that I would determine this case only upon the issues which emerged from the pleadings and, even then, only on those issues which were pressed in final address.  This had the consequence that there were frequent amendments even involving substantial shifting of positions, and this continued up to the closing days of the evidence.  Even so, as will be seen, the pleadings generally lacked the rigour which might be expected in a proceeding in this Court.  This has meant that much evidence was not focused on issues and that, in this judgment, I have had to unravel arguments which I venture to describe as woolly and to pursue a number of issues which ultimately were of no significance. 
	16 As might be expected, each of the parties makes claims in contract against the party with whom it had an agreement in the contractual hierarchy.  The claims contain numerous alleged shortcomings in the design and, in some cases, the construction of the tanks.  These claims were bolstered, if that be the correct expression, by the regrettably familiar practice as presenting the same allegations as breaches of duty of care and as misleading and deceptive conduct.  As will be seen, these alternative claims, after provoking an enormous amount of cost and effort in their formulation, in the formulation of responses to them, and in the preparation and presentation of evidence with respect to them, were abandoned or not pressed by the time of final addresses.  As is so often the case, the presentation of these alternative claims, where the contractual remedy was clearly appropriate and available, seems to have served no purpose other than to complicate the proceeding and to inflate the enormous costs which the unfortunate parties have been required to bear.  There were also claims for contribution between all defendants pursuant to s. 23B of the Wrongs Act 1958.   
	17 The procedural complexity attending the proceeding and, I suspect, a cause for great difficulty in achieving a commercial settlement of these disputes, has been, to a very large extent, the consequence of the suggested operation of the apportionment of liability provisions of s. 131 of the Building Act 1993.  I shall turn to this legislation in some detail in due course.  In general terms, the Court must, in a proceeding to which the section applies, give against each defendant who is found to be jointly or severally liable to a plaintiff for damages, judgment only for such proportion of the total amount of damages as the Court thinks just and equitable having regard to the extent of that defendant’s responsibility for the loss and damage of the plaintiff.   
	18 The plaintiff in this proceeding is not the proprietor, Barwon, but the head contractor, Aquatec.  Its claim is brought for the unpaid balance of the certified value of its work.  In fact, certificate 16 is a hybrid certificate.  In it, the superintendent valued the cost of completing the works which had been taken from Aquatec and debited Aquatec with this cost pursuant to cl. 44.6 of the AS 4300 general conditions.  He also gave a final certificate under cl. 42.6.  In its claim, Aquatec, until a very recent amendment, sought to enforce part only of this certificate, leaving to one side the very substantial debit items under cl. 44.6.  It quickly became apparent that this claim was of no substance and counsel for Aquatec has accepted this.  The focus then shifted to the Barwon counterclaim.   
	19 As I have mentioned, the Barwon counterclaim is brought against Aquatec only.  In it, Barwon seeks $3,686,464 plus interest being the amount certified to be payable under certificate 16.  This claim is not a claim for damages.  Following the issue of this certificate, each of Aquatec and Barwon gave notice of dispute under cl. 42.6 and 47 of the AS 4300 general conditions.  The giving of these notices, it is said by Aquatec, denies the certificate finality under either of cll. 42.6 or 44.6, so that Barwon seeks, in the alternative, that I revisit the content of the certificate so as to determine the amount owing to Barwon under the head contract.  Again, this is not a claim for damages.  In a very recent amendment,  however, it does seek, in the further alternative, damages for Aquatec’s breaches of its head contract.  The breaches alleged are the defective design work.   
	20 And so, Aquatec, wishing to rely upon s. 131 as defendant to the Barwon counterclaim, had no other defendant to the Barwon counterclaim with which to share any apportionment of liability under that section.  Moreover, it had to address the fact that Barwon did not wish to pursue any other party alleging joint or several liability with Aquatec.  These apparently insuperable obstacles were sought to be overcome when, on 16 March 2000, Aquatec as defendant to the Barwon counterclaim, joined Minson Nacap, Montgomery Watson, Wynton Stone, Barrett Fuller and Fisher Stewart as defendants to counterclaim .  TTW was joined as a further defendant to the counterclaim by order of 7 February 2003.  Barwon, however, maintained and still maintains its position that it does not wish to sue these added defendants and seeks no relief against them.   
	21 I interpolate at this stage that, having achieved the joinder, Aquatec thereafter exhibited some ambivalence towards its s. 131 claim.  On day 10 of the proceeding, its counsel informed me that the claim was no longer pressed;   on day 13 they told me that they repented this decision and that the claim was still alive.  Finally, having settled certain issues with Barwon they told me that the claim was abandoned.  Counsel for TTW exhibited a similar ambivalence but, finally, on day 16 she accepted that its apportionment claim should go forward.  The ambivalence with respect to this claim exhibited by counsel for Minson Nacap was of a different order.  Having made the claim in its pleadings, counsel contended in final address that s. 131 had no application but, in the alternative, that their client would accept its benefit with respect to the Aquatec claim if the statutory provision were available.   
	22 In accordance with the practice laid down in Wimmera Mallee Rural Water Authority v FCH Consulting Pty Ltd,  the original defendant was required to plead out the claims which it asserts might be brought by Barwon as counterclaimant against each of the added defendants in order to establish their liability to Barwon in damages and also to allege the matters relied upon by it as showing the responsibility of those defendants for Barwon’s loss.  Aquatec then contended that each other of them was in breach of a duty of care owed to Barwon and that Barwon thereby suffered loss and damage so that Barwon was entitled, notwithstanding that it makes no such allegation and seeks no such relief, to an award of damages against them jointly or severally.  The consequence of this and of the application of s. 131 was, they contended, that Barwon should not have judgment against Aquatec for the full amount of its loss, as it contends, but rather, that loss should be apportioned in the judgment of the Court between all or some of the defendants in accordance with their responsibility for that loss.  By way of response, each of the added defendants filed a defence to this Aquatec pleading and itself filed a pleading against each other defendant asserting an entitlement to apportionment against those others. 
	23 The matter is then rendered more complicated by the fact that there are claims for damages further down the contractual hierarchy: Aquatec sues Minson Nacap for damages, Minson Nacap sues Montgomery Watson for damages, and Montgomery Watson, in turn, sues Wynton Stone for damages.  Each of these claims has provoked a claim for apportionment pursuant to s. 131 by those parties which stand or have been added as defendants to the claim.  To this complication I shall return later. 
	24 Furthermore, each of the defendants, in case s. 131 has no application, seeks contribution against each other defendant pursuant to s. 23B of the Wrongs Act.   
	25 I mention finally that, TTW sues Mr Sloggett, as third party, alleging that he has agreed to indemnify TTW against losses of the kind which it would incur if it suffered judgment at the hands of any party in this proceeding and satisfies that judgment.   
	26 I now turn to the detailed positions of the parties in these pleadings.  This is not an easy task as the pleadings are numerous, voluminous, repetitive and of bewildering complexity.  I shall content myself at this stage with identifying the causes of action and thereby, in broad terms, the issues for determination. 
	27 Aquatec is the plaintiff in this proceeding against Barwon.  By an amendment to its statement of claim filed by leave on Day 24 of the trial  it recast its claims substantially.  It then alleged that, for some unspecified reason, the final certificate should be set aside and the Court should so declare.  Further it sought that the Court assess the damages of Barwon (not Aquatec) arising from the remedial civil works which it (Barwon) undertook, from the completion by Aquatec of the work which was taken out of Aquatec’s hands, and for interest.  As I have mentioned, all of this has fallen away.  No relief is now sought against Barwon in this part of the proceeding. 
	28 It is not easy to analyse the Barwon claims.  This is not wholly due to their complexity, but rather because its position has shifted many times since the delivery of the last counterclaim filed on 2 May 2001 following the joinder of the defendants to counterclaim (other than TTW) by Aquatec.  Its current pleading was filed on 22 November 2005.   Although this claim has been overtaken by events, at least insofar as it concerns Aquatec, it is necessary that I identify the claims made in it, for those are relied upon by those defendants to counterclaim seeking s. 131 relief.  
	29 Barwon sued Aquatec as the sole defendant to its counterclaim.  Upon Aquatec’s application on 16 March 2001, there were joined as further defendants Minson Nacap, Montgomery Watson, Wynton Stone, Barrett Fuller, Fisher Stewart.  On 7 February 2003, TTW was added to the proceedings. 
	30 As counsel on its behalf told me on many occasions, Barwon seeks no relief against any of the defendants to counterclaim other than Aquatec.  This said, there is, however, the following puzzling paragraph of its counterclaim: 
	31 Its claim against Aquatec is primarily for $3,686,464 due under certificate 16.  Alternatively, if Aquatec’s contention that this certificate has no finality is accepted, it alleges against Aquatec numerous breaches of the head contract.  These breaches include, of course, defective work, both design and construction, incomplete work, late completion and failure of the plant to achieve the performance requirements of the specification.   It then alleges loss and damage and seeks damages.   
	32 These claims and the Aquatec claims against Barwon have been settled in terms that provide for Aquatec submitting to judgment in favour of Barwon the sum of $2,924,557.  
	 
	 
	33 Having received the very substantial counterclaim from Barwon to which it had no real defence except as to quantum, Aquatec then brought claims over against Minson Nacap and the other defendants to counterclaim which it had joined.   
	34 These claims were made in three filed court documents. 
	35 Minson Nacap admits the breach of the sub-contract and most of the damages claimed.  It disputes only causation with respect to the claim for damages for interest payable by Aquatec to Barwon Water.  This, then, is the first issue between these parties.   
	36 The remaining issue arises from the contention of Minson Nacap that it is entitled to apportionment in respect of its liability to pay the damages to Aquatec which it accepts liability to pay.  This matter is more conveniently dealt with as part of the Minson Nacap claims. 
	 
	37 The claims made by Minson Nacap in this proceeding are contained in four court documents:   
	38 The statement of claim against Aquatec, court document (1), is a fairly typical building case claim brought by a sub-contractor against its contractor employer.  In it Minson Nacap pursues the claims for sums payable under certificates 10 and 11 and, with respect to certificates, 13, 14 and 15 which showed a balance payable to Aquatec, it says that the certificates were issued late with the consequence that, in each case, the amount of the progress claim was payable by Aquatec.   Progress certificate 12 was a negative certificate.  Next, Minson Nacap alleges a breach by Aquatec of its obligations under cl. 23 of AS 4303-1995 to ensure that the superintendent would act honestly, timeously and would arrive at a reasonable measure or value of the work.  In this way, Minson Nacap seeks to reopen certificate 12.  Individual components of this certificate and the later uncertified progress claims are then the subject of separate claims.  These are claims in respect of unpaid variations under cl. 40, claims for extensions of time under cl. 35.5, claims for delay and disruption costs under cl. 36, and claims for acceleration costs under cl. 33.1.  Furthermore, in various ways, Minson Nacap seeks damages for Aquatec’s wrongful conversion into cash of the performance bond which it provided to Aquatec and for its receipt of the proceeds of the bond.  Finally, Minson Nacap asserts that the termination of the sub-contract by Aquatec on 9 July 1998 was ineffective and amounted to a repudiation by Aquatec of the sub-contract which repudiation Minson Nacap accepted on 13 July 1998.  As a consequence, it seeks damages or quantum meruit relief.  The response of Aquatec to these claims, is contained in its defence and counterclaim.   As may be expected, it denies most of the Minson Nacap claims and alleges that Minson Nacap failed to exercise due care and skill in the performance of its work in breach of its contractual duties and its tortious duty of care.  Its counterclaim claim for damages represents the value of most of the claims alleged against it by Barwon.   
	39 The second court document contains fairly conventional claims against Montgomery Watson as the party next down the contractual chain.  Minson Nacap alleges that Montgomery Watson is in breach of its design obligations under the design services agreement and that, as a consequence, Minson Nacap has incurred liability to Aquatec.  It seeks damages.  Montgomery Watson now admits liability for the design breaches of contract and accepts most, but not all, of the components of the Minson Nacap damages claim. 
	40 In the third court document, Minson Nacap seeks contribution from all other defendants pursuant to s. 23B of the Wrongs Act 1958.  This document, which is in the short form without any detail, is nevertheless a very complex document.  The essential features of this statutory cause of action are as follows: 
	41 The notice alleges that each of Barwon, Aquatec and Montgomery Watson has made claims against Minson Nacap alleging loss.  I interpolate that this is certainly not the case with respect to Barwon.   What is then alleged is that each of these three claimants has claimed against the other defendants that their wrongful acts caused loss and that this loss is the same loss as is alleged against Minson Nacap.  This apparently simple document, therefore, makes three different claims for contribution.  
	42 The fourth and final Minson Nacap court document makes the s. 131 claims.  The document is entitled, and in paragraph 1 asserts, that its objective is to make Montgomery Watson, Wynton Stone, Barrett Fuller, Fisher Stewart and TTW co-defendants with Minson Nacap to the Aquatec counterclaim against Minson Nacap dated 19 February 2002.  This was, of course, to attract the jurisdiction of the Court under s. 131 which is available only for defendants to a claim.  These parties, with Minson Nacap, are already defendants to Barwon’s claim and most of them are third parties to the claims against Montgomery Watson.  I do not pause to consider whether and, if so, how this is may be so, for the parties are content to by-pass these essentially procedural matters. 
	43 The structure of the Minson Nacap s. 131 statement of claim is to allege against each of Montgomery Watson, Wynton Stone, Barrett Fuller, Fisher Stewart and TTW that it is in breach of a duty of care owed to Aquatec, as a consequence of which Aquatec will suffer loss and damage.  It is then asserted that if Minson Nacap, too, is found liable to Aquatec, Minson Nacap is entitled to the benefit of the s. 131 apportionment.   
	 
	44 The defences to this pleading join issue.  Furthermore, Montgomery Watson  and Barrett Fuller allege that the damages to which Aquatec may be entitled should be reduced by reason of its contributory negligence.  Finally, Wynton Stone and TTW plead the Statute of Limitations.   
	45 The claims of Montgomery Watson are contained in one court document which is described as a statement of claim in third party proceedings to the Barwon counterclaim.   In it, Montgomery Watson seeks apportionment under s. 131 against third parties, Aquatec, Minson Nacap, Wynton Stone, Barrett Fuller, Fisher Stewart and TTW.  It seeks to enforce against Wynton Stone an indemnity contained in its sub-consultancy agreement with Montgomery Watson.  It also claims against Minson Nacap, Wynton Stone, Barrett Fuller, Fisher Stewart and TTW contribution pursuant to s. 23B of the Wrongs Act.  These alternative claims for contribution and apportionment are rendered somewhat more complicated by reason of the fact that they are themselves put on a number of alternative bases. 
	46 It will be recalled that Montgomery Watson in April 1997 sub-let the structural part of its design work to Wynton Stone and that this contract passed to TTW under the deed of novation of 6 May 1997.  In fact, Wynton Stone had already performed work on the project prior to the April agreement  and had performed work extra to this agreement.   Montgomery Watson alleges against Wynton Stone that there was an implied term of its initial retainer  and of its April agreement  that it would perform its duties with due care.  It is then said that Wynton Stone is in breach of this implied term of the April agreement  but not the earlier retainer.  No loss is alleged.  Damages are sought in the prayer for relief. 
	47 The April agreement is said also to contain an indemnity by Wynton Stone to hold Montgomery Watson harmless against the claims of third parties.   Montgomery Watson sets up this indemnity in the event that any party obtains relief against it.  
	48 The deed of novation entered into between Montgomery Watson, Wynton Stone and TTW is said to contain a warranty by Wynton Stone that its work prior to 6 May 1997 had been performed in accordance with the April agreement.   It is then said that if the claims against Montgomery Watson are made out, Wynton Stone is in breach of its warranty and that loss and damage will be suffered by Montgomery Watson.  
	49 Finally, Montgomery Watson alleges that TTW owed to it a tortious duty to perform its work with due skill and care  and that it breached this duty.   The loss alleged is the prospect that Montgomery Watson would be obliged to make payment of damages to Minson Nacap.  
	50 Wynton Stone, in its defence , puts these allegations in issue and sets up the release provisions of the deed of novation in answer to the claims against it.  The reply of Montgomery Watson  is itself a very complicated document.  Incidentally, it includes a counterclaim to the Wynton Stone defence to the Montgomery Watson third party statement of claim.  In its reply, Montgomery Watson seeks to avoid the impact of the release by contending in the alternative: 
	51 In its rejoinder dated 21 September 2005 Wynton Stone joins issue with these allegations and puts in issue the allegation that Montgomery Watson was induced by any representation or circumstance to act to its detriment.   
	52 I return now to the Montgomery Watson statement of claim and, in particular, to its claims against TTW.  Similar claims are made against this party in respect of its involvement in the project after 6 May 1997 as are made against Wynton Stone.  The claims against it are that it was in breach of its tortious duty of care owed to Montgomery Watson and in breach of the April agreement made between Montgomery Watson and Wynton Stone, which agreement was assigned or novated to TTW under the deed of novation.   Although no loss and damage is alleged in the pleading, Montgomery Watson again seeks no damages in its prayer for relief. 
	53 It is convenient to mention at this point that, in answer to claims made against it, Montgomery Watson relies against TTW upon the indemnity contained in cl. 5.1 of its sub-consultancy agreement on the basis that this indemnity obligation has passed to TTW by the operation of the deed of novation.  
	54 Finally, Montgomery Watson makes claims against Barrett Fuller.  Its position is that Barrett Fuller was retained by Wynton Stone so that no claim is put in contract.  It alleges against Barrett Fuller a breach of duty of care owed to it  but no loss or damage is alleged and no damages are sought.  Its claim against this part is for apportionment on the basis that Barrett Fuller was in breach of duties owed to Barwon, Aquatec, Minson Nacap and Wynton Stone.  
	 
	55 Wynton Stone makes no less than eight claims or groups of claims in its statement of claim addressed to its co-defendants : 
	56 I return to the Wynton Stone statement of claim, and come now to the seventh group of claims.  In paragraph 42A it is said that TTW owed a duty of care to Wynton Stone to perform its work with due care.  Then it is said that, if Wynton Stone is liable to any other party, then TTW will have breached these duties.  No loss is alleged and no relief is sought.   
	57 Paragraph 42B alleges foreseeability in TTW of loss, not only to Wynton Stone, but also to Barwon.  This, then, is the basis for apportionment against TTW in the case of the Barwon claim.  This may, therefore, be seen as an extension of the first claims mentioned in paragraph [55] above.  
	58 Finally, in paragraph 44, Wynton Stone seeks contribution against “any other party” where loss has been suffered by Barwon, Aquatec, Minson Nacap and/or Montgomery Watson.  This claim is nowhere pleaded out.  I was informed by counsel in final address that in this claim, too, Wynton Stone was content to rely upon the issues raised in the other pleadings.  
	59 Barrett Fuller, the geotechnical engineer, seeks apportionment from the other defendants to Barwon’s counterclaim pursuant to the Building Act s. 131.  In its statement of claim  against those parties it pleads that Aquatec owed a duty of care to Barwon  and that it breached that duty.   In short form, it alleges that all of Minson Nacap, Montgomery Watson, Wynton Stone and TTW also owed Barwon a duty of care and that they breached those duties.  It then seeks an apportionment of any damages for which it may be liable to Barwon pursuant to s. 131.   It then alleges that there should be a similar apportionment in case it is liable in damages to Minson Nacap  or to Wynton Stone .   
	60 The defences to this statement of claim join issue but, in addition, Montgomery Watson alleges  that, if it breached any duty to Barwon, Aquatec or Minson Nacap, then the loss suffered by such party was caused or contributed to by the negligence of Barrett Fuller.   It is not altogether clear what this plea is directed to, given that the allegations against Montgomery Watson are part of the Barrett Fuller s. 131 claim.  There are also in this pleading suggestions that Barrett Fuller seeks contribution from Aquatec in respect of its liability to Barwon  but no such relief is sought in the prayer for relief.   
	61 By its statement of claim  TTW seeks against all of its co-defendants to counterclaim, contribution pursuant to the Wrongs Act s. 23B and apportionment pursuant to the Building Act s. 131.  It also seeks other relief.   
	62 The s. 131 claims of TTW share the complications of those made by its co-defendants to the Barwon counterclaim.  They presuppose that TTW is jointly or severally liable for damages in favour of Barwon, Minson Nacap or Montgomery Watson.  TTW seeks an apportionment of its liability to Barwon from Aquatec , Minson Nacap , Montgomery Watson , Wynton Stone , Barrett Fuller  and Fisher Stewart , an apportionment of its liability to Minson Nacap from Montgomery Watson , Wynton Stone , Barrett Fuller  and Fisher Stewart  and an apportionment of its liability to Montgomery Watson from Aquatec , Minson Nacap , Wynton Stone , Barrett Fuller  and Fisher Stewart .  No apportionment is sought in respect of any claim made by Minson Nacap against Montgomery Watson.   
	63 Its claim for contribution under the Wrongs Act also presupposes liability in TTW in favour of Barwon and Minson Nacap, none of which is included in any pleading of those parties, and in favour of Montgomery Watson.  As with the apportionment claims, contribution is not sought in each case against all co-defendants to counterclaim.  In the case of the Barwon claim, contribution is sought from Aquatec, Minson Nacap, Montgomery Watson, Wynton Stone, Barrett Fuller and Fisher Stewart;  in the case of the Minson Nacap claim, contribution is sought against Montgomery Watson, Wynton Stone, Barrett Fuller and Fisher Stewart;  and, in the case of the Montgomery Watson claim, contribution is sought from Aquatec, Minson Nacap, Wynton Stone, Barrett Fuller and Fisher Stewart. 
	64 Against Wynton Stone, TTW seeks further relief  under a deed of indemnity executed in early May 1997 at the time of the deed of novation.  It is alleged that, by reason of its terms, Wynton Stone is obliged to indemnify TTW against all claims against it including its cost of resisting those claims.   It was agreed that the quantification of those legal costs could not be undertaken at this trial.  They must await a later day.  
	65 Further claims by TTW are made against Barrett Fuller for breach of contract and negligence.  It is said that, following a slip in the embankment at Apollo Bay in May 1997 and another slip in July 1997, TTW retained Barrett Fuller to provide advice and that the advice given was in breach of its contractual obligations.   As a consequence of which, TTW suffered loss and damage.   The same matters are alleged to constitute a breach of a tortious duty of care.   In a separate notice,  TTW seeks contribution in general terms against all of its co-defendants to counterclaim.   
	66 TTW has also joined its former employee, Mr Sloggett, as a third party.  In its third party statement of claim  it seeks relief against him and Wynton Stone under the terms of an indemnity which, it is said, he, together with Wynton Stone, gave in May 1997.  Mr Sloggett in his defence  joins issue and relies on s. 66 of the Insurance Contracts Act 1984.  
	67 No order for a separate trial as to the quantum of damages was made and in the case of the claims by Barwon against Aquatec, that by Aquatec and that by Minson Nacap against Montgomery Watson against Minson Nacap, evidence and argument as to those matters was led.  It was, however, generally accepted that quantum otherwise should stand over for the further argument and in some cases for further evidence.  This was because the complexity of the liability issues meant that there was a very great number of possible scenarios for the assessment of damages.  I will follow that course. 
	68 It is convenient that I record at this stage a peculiarity of some of the evidence adduced from the experts.  These witnesses were, without exception, highly qualified persons in the fields of structural and geotechnical engineering.  Their opinions upon matters within their disciplines were of great assistance.  In this case, where there was an issue as to the scope of work entrusted to many of the parties, the experts were often asked, without objection, questions which were directed to this issue which, for the most part, was a matter of evaluating the evidence of communications passing between those involved in the project.  Accepting that the experts could properly give evidence of the practices of their professions, I have not acted upon their observations and understanding of matters which are essentially issues for the Court. 
	69 Following the failure of the tanks in late 1997 and early 1998 and the commencement of this litigation, all of the parties engaged expert consultants to advise them as to structural and geotechnical aspects of the failure.  On 15 and 16 February 2005 in accordance with the direction of Osborn J made on 30 September 2004 the experts met in a conclave chaired by an engineer, Geoffrey Markham.  They produced a joint report setting out the points upon which they were in agreement and this was exhibit 71.  Those attending the conclave were the following structural engineers, William Charles Thomas, Leonard Kelman Stevens, Colin Fraser Duffield, Brendan Joseph Corcoran, James Gordon Forbes and Arthur William Maltby.  The geotechnical engineers were Anthony Bruce Phillips, Ian William Johnston, Max Ervin, Brian Charles Chandler, Andrew Francis Shirley and Gary Robert Mostyn.  Notwithstanding that the Markham report records that on most, if not all, of the technical issues with which I am concerned, those participating in the conclave were in agreement, all of these experts and others also gave evidence at the trial.  In addition, evidence was called from John Phillip Piper, a geotechnical engineer whose firm was retained by Barwon in 1998 to investigate the failures and to make recommendations with respect to remediation.   
	70 It should be noted that most of these consultants were retained after the litigation was commenced and at a time when the tanks had been rectified.  Only Mr Piper and Mr Ervin of the geotechnical engineers actually inspected the tanks at the time of failure.  Of the structural engineers only Professor Stevens, Mr Duffield and Mr Corcoran had the advantage of an inspection of the tanks in their failed condition.  
	71 At each site the layout of the various tanks comprising the sewerage treatment plant was similar.  There was, at each site, a series of tanks set in the ground of which the largest were the aerator tanks of which there were two placed side-by-side.  These aerator tanks were separated by an earthen bank or berm about 3m wide at the top.  The tanks were trapezoidal in section:   the walls along the length of each tank sloped away from the base at an angle of 45 degrees.  Each of the tanks was very substantial:  their overall dimensions were, at Lorne, 66.5m long, and 17.7m wide with a 10m wide floor at the base and inclined slabs 3.35m high;  and at Apollo Bay 51.5m long, and 14.9m wide at the top with a 7m wide floor at the base and sloping slabs 3.45m and 4.45m high.  Each of them was set, or substantially set, below natural ground level and lined with reinforced concrete 125 mm thick.  At each site, the natural ground was sloping so that the central berm and the downhill embankment had to be built up with compacted fill.   
	72 Although there was no unanimity among the experts upon this, I accept the evidence that the concrete wall slabs of these tanks were, for structural purposes, little more than a liner.  They provided no significant support for the earthen embankments and, in fact, depended upon the embankments for support.   The stability of these embankments depended upon their own mass, configuration and composition.  The embankments, therefore, had to be designed and constructed to stand for their design life, that is, 80 years.  During the times when one or both of the tanks were empty, the embankments had to be able to resist lateral pressure from the soil without the support afforded to them by the load of the fluid within the tank.  So too, the concrete floor performed no real structural function.   When the tanks were full this meant that the ground underneath the slabs had to have sufficient strength to support the weight of the fluid in the tank.  Where one or both of them was empty, the design had to cater for upward pressures which might be caused by any hydrostatic pressure or from soil heave.   
	73 The tanks at both sites failed.  Again, there was no controversy about this or about its cause. 
	 
	 
	74 At Apollo Bay in early October 1997, Christopher Davis, the Minson Nacap project manager, observed “some longitudinal cracks (along tank line) developing centre of the base slabs (3 No.) SW end of the North aeration tank”.  These three slabs in the weeks that followed suffered more cracking and bowing and a similar occurrence occurred in the south tank.  Mr Davis reported this to Mr Sloggett by fax on 12 November 1997.  The failures at this location were described by the structural experts in the conclave report as follows: 
	75 The opinion of the experts, which I accept, was that the failure of the tanks at Apollo Bay was caused by external hydrostatic pressure from groundwater beneath the floor slabs.    
	76 The opinion of Mr Piper, which was reflected in the evidence of most of the geotechnical experts, was that the most likely source of this groundwater was a confined aquifer running generally down the hill in a south-easterly direction with a phreatic head higher than the base slabs of the tank. 
	77 Some of the experts were of opinion that the floor slabs were also subject to heave by reason of the expansion of the cohesive clays underlying them which had come into contact with the groundwater, but it was accepted by them that this was a less significant factor. 
	78 The designer of the tanks had sought to address these pressures in two ways.  First, by providing a cut-off drain on the north or uphill side of the tanks to remove the groundwater from the vicinity of the tanks and, second, by the provision of two pressure relief valves on the floor of each tank.  These were to relieve the pressure by permitting the groundwater to run into the empty tank when the pressure became dangerously high. 
	79 The opinion of the geotechnical experts was that, while the cut-off drain was effective to reduce the level of the phreatic surface of the groundwater in the vicinity of the drain, it was insufficient to protect the structure from an upward flow of groundwater. 
	80 The opinion of the majority was also that the pressure relief valves were of little benefit since there was no provision for an adequate drainage path for the water under pressure to arrive at the valves. 
	81 The experts accepted that the design of the tanks at both sites failed to make adequate provision for the hydrostatic pressures present in the soil by either providing relief of the probable pressure or by providing sufficient structural strength to resist them.   Accordingly, each of the parties with a contractual responsibility for design, Aquatec, Minson Nacap and Montgomery Watson, accepted that they were in breach of contract. 
	82 The structural engineers also noted that, in some areas, the thickness of the concrete was less than specified and that there appeared to have been some malfunction in the jointing between the slabs which was responsible for some leakage.  They observed also that the reinforcement in some locations appeared to have been misplaced and that there was some misalignment in the walls.   Neither they nor the geotechnical experts, however, considered that any of these construction matters was a probable cause of the failure.  
	83 The geotechnical experts were also critical of the earthworks.  They were of opinion that it was unlikely that they complied with the specification  but they did not think that this was a cause of the tank failure.   In his report, Professor Stevens accepts the analysis of the others which led to the conclusion of the long-term stability of the embankments was uncertain but that this was likely to be a problem only where the tanks, or one of them, was empty for a period of time.  While this was a matter of concern, and one which showed that the designer had failed to satisfy the accepted factor of safety, it was not suggested that this was a cause of the observed failure.   
	84 The failure of the Lorne tanks was also due to external water pressure.  Peter Meyer, the superintendent’s representative on site, reported on 29 January 1998 that the tanks which had been filled since 19 December 1997 were leaking.  On 18 February 1998, after the northern tank had been emptied, Mr Meyer observed cracking in the concrete walls and floor.  This cracking was in the central embankment with a single crack on the northern wall.  Water was also seen to be seeping through the joints.  This cracking became worse over the next week or so and water was seen to weep through the cracks. 
	85 The opinion of the experts was that this failure was due to the presence of water in the embankments.  The soil at this site was more sandy than that at Apollo Bay, but there was clay present.  The experts all agreed that this water applied hydrostatic pressure to the sloping embankments which comprised part of the tanks.  As at Apollo Bay, the design of the tanks and of the embankments did not cater for these pressures.   The source of the water was, at this site, not natural groundwater but, rather, that which came from the fluid which had seeped from the tanks themselves, probably the southern tank.  This seepage permeated the berm and, when the northern tank was empty, the resultant pressure to the embankment of that tank could not be resisted.  The stability analysis of the embankments conducted by Mr Piper showed an insufficient factor of safety when one tank was full and the other empty.  Accordingly, the parties with design responsibility, Aquatec, Minson Nacap and Montgomery Watson, again accepted that they were in breach of contract.   
	86 As I have mentioned, the claims in contract made by the contracting parties, at least down to Montgomery Watson, were not challenged, except as to quantum.  
	87 The claims between Barwon and Aquatec have been subsequently compromised:  Aquatec has accepted liability in the sum of $2,924,557.  In summary, the sum is made up as follows:  
	88 When pressed as to the nature of this settlement and the consent judgment to be given, whether it represented an award of damages or an award of a liquidated sum, I was told only that the parties had agreed that this sum should be paid.  I was told that, when I deliver my reasons for judgment in this matter, Barwon would seek judgment in the agreed sum plus statutory interest which is presently $1,636,466 to 14 December 2005.  I was not told whether an order for costs would be sought by consent or otherwise.   
	89 I record at this point, for it was raised later in the context of the s 131 claims, that, insofar as this statutory interest is sought under s. 60 of the Supreme Court Act 1986, it is correctly described as damages in the nature of interest.   This component of the judgment which may be entered against Aquatec is, therefore, technically a judgment in damages.   
	90 Barwon’s claims against Aquatec, including that for an award of damages for breach of contract, were not pressed further.  It seeks no relief from any other party.  In particular, it now seeks no apportionment pursuant to s. 131. 
	91 As I have mentioned, Minson Nacap accepts that it is in breach of its design obligations under its sub-contract with Aquatec.   But not all of the sums agreed between Barwon and Aquatec concern the defects to the civil works which are the subject of this sub-contract.  Furthermore, Aquatec alleges loss and damage which falls outside the settlement with Barwon.  The quantum of damages sought by Aquatec against Minson Nacap is set out below:
	92 Minson Nacap now accepts items 1, 3 and 4 and the quantum of item 2.  The principal point of issue here is the causal relationship between items 2, 5 and 6 and the breaches of contract which are now conceded.   
	93 Aquatec says in support of items 2 and 5 that its obligation to pay interest on the certificates and on the amount due to Barwon arose only because of the failure of the tanks and its aftermath.  It will be recalled that the three certificates were negative certificates because of the deductions made to the value of work completed on account of the defects.  It might be said, too, that if Aquatec had paid those certificates, as it was obliged to under the head contract, these payments would have been recoverable from Minson Nacap for its breaches.  Minson Nacap’s response is simply that Aquatec should have made the payments due under the certificates.  Why, it asks, should it bear Aquatec’s costs incurred by reason of Aquatec’s own breach of contract?  To my mind, this is a powerful argument.  The fact that it suited Aquatec not to make payments due under its head contract is not a consequence of the breach by Minson Nacap.  Item 2 is disallowed. 
	94 The position with respect to the statutory interest on the amount of the agreed judgment stands in a different position.  Unlike its contractual right to payment of the sums certified, Barwon’s entitlement to payment of the $2,924,557 depends upon the agreement which has only recently been achieved.  The amount of interest on judgment therefore is a loss to Aquatec which is a consequence of the breaches of the sub-contract by Minson Nacap.  I will allow item 5. 
	95 Item 6 is for statutory interest on the amount of the proposed judgment pursuant to the Supreme Court Act 1986.  Nothing was put against this item in principle.  I will hear counsel further as to it and as to quantum. 
	96 As between Aquatec and Minson Nacap, there is also a seventh item.  Aquatec has failed to pay to Minson Nacap $1,015,304 being the amount unpaid for its work under the sub-contract.  The amount is agreed as is the obligation in Aquatec to pay or to give credit for it.  Statutory interest on this sum is said to be $673,866 as at 15 December 2005.  The claim of Minson Nacap to this sum was included in the stayed proceeding No. 5083 of 2000.   
	97 Aquatec’s other claims against Minson Nacap were not pressed.  It did not press its claims for damages against any other party.  Nor did Minson Nacap advance any submission in support of a contention that its liability to Aquatec should be the subject of apportionment pursuant to s. 131, reserving its position if it should eventuate that apportionment was required.  It did, however, maintain its Wrongs Act contribution claims. 
	98 The consequence of this is that I am satisfied that Aquatec is entitled to an award of damages against Minson Nacap in the sum of $6,769,563 (subject to confirmation of the accuracy of the quantum of items 5 and 6).  Aquatec is also entitled to damages by way of interest from the date of commencement of this proceeding.  I am also satisfied that Minson Nacap is entitled to judgment against Aquatec in the sum of $1,015,304 plus damages by way of interest. 
	99 For the purpose of the s. 131 claims, there remains the question whether these liabilities should be set off so that the judgment should be awarded to Aquatec for the net figure or whether two judgments should be awarded and one of them apportioned pursuant to s. 131.  There was little said about this in final submissions; the affected parties being content to stand this matter over until my decision on the fundamental issues has been given.  I will adopt this course. 
	100 At the commencement of this trial, counsel for Montgomery Watson announced that their client accepted that it was in breach of its design obligations under the design services agreement with Minson Nacap.   In final address counsel for Montgomery Watson clarified this by accepting that, in its design of the tanks, their client had failed to comply with the requirements of AS 3735-1991, AS 3600-1988 and BS 8007-1987, so that it was in breach of cl. C 1.12 of the specification.   On day 28 Minson Nacap responded to this by amending its pleading against Montgomery Watson by deleting all claims other than its claims against Montgomery Watson for breach of contract.  The question which then remained was that of assessing the resultant damages. 
	101 As might be supposed, Minson Nacap sought to pass to Montgomery Watson all of the damages which it is required to pay to Aquatec.  These total $6,327,369.  Damages of Minson Nacap sought against Montgomery Watson are the following:
	102 This provision is in the following terms, so far as are here relevant.  In this agreement Montgomery Watson is defined as the consultant and Minson Nacap as the client. 
	103 The expression “direct loss” is one which is frequently encountered in commercial documents.  It is evidently inserted to limit the damages which the defaulting party is exposed to by reason of its breach.  In every case, the starting point must be a conclusion that the loss in question has been caused by the default and is sufficiently proximate to the default to be the subject of an award of compensation, as a matter of law.  The limitation then operates to remove from the award those losses which are not direct.  Having looked at the cases to which I have been referred, I respectfully adopt the formulation of Ryan J in GEC Alsthom Australia Ltd v City of Sunshine  that the enquiry is whether the losses or, in this case, the costs, flow naturally from the default.  This enquiry must have regard, not only to the terms of the document as a whole, but also to the work to be performed and the nature of the default.  In short, it approximates the test which is found in the first limb of Hadley v Baxendale.   
	104 The design consultancy agreement is an agreement whereby Montgomery Watson undertook to perform design and associated work for the project as part of a team, which team, included Aquatec and Minson Nacap.  Its contract, however, was with the construction contractor, Minson Nacap, which is the client for the purposes of the agreement.  The agreement, in cl 2, imposes performance obligations on Montgomery Watson.  To this is added, by the second paragraph of cl. 5.1, a liability in Montgomery Watson to Minson Nacap for “any direct costs or losses” suffered by Minson Nacap in relation to the services provided.  The limitation presently under consideration, which is found in the first paragraph of this clause, uses similar terminology.  The liability of Montgomery Watson is limited to two heads of loss and damage suffered by Minson Nacap:  the cost of rectification and any direct losses or costs suffered by Minson Nacap under the contract in relation to the services provided.  The use of the words “in relation to” in both paragraphs indicates that the connection between the losses and the costs and the services and the defaults is not to be construed narrowly.  The losses and costs must, nonetheless, flow directly from the default. 
	105 In this case, the default of Montgomery Watson as conceded, is in non-specific terms.  I must therefore ask myself in respect of each of the suggested heads of damage, other than rectification cost, whether it flowed directly from this default. 
	106 Item 2, the interest on negative certificates number 13, 14 and 15, must fail, if only because I have not found Minson Nacap liable to meet this Aquatec expense.  At the present level, the item must be disallowed for the further reason that it is too remote from the breaches of contract by Montgomery Watson to satisfy the causation requirement for such a claim.  It satisfies neither of the limbs of Hadley v Baxendale.  I find, too, that it is not a direct loss or cost of Minson Nacap within the meaning of cl. 5.1 of the design services agreement because its occurrence depended upon the decision of Aquatec not to comply with its contractual obligation to pay the sums certified under the head contract. 
	107 Item 3 is the amount of $450,000 which Minson Nacap has agreed to pay to Aquatec as its loss consequent on the failures and upon the decision of Barwon to take the civil works out of the head contract.  Montgomery Watson accepts that Aquatec incurred these costs as a consequence of having to maintain a presence on site while the remediation work was decided upon and carried out.  Counsel for Montgomery Watson then said that their client accepted this item, provided it was a direct loss or cost.  I find that it is a loss of Minson Nacap flowing directly from the Montgomery Watson default.  As a consequence of this default, Minson Nacap was exposed under the sub-contract to meet these expenses of Aquatec. 
	108 Item 4 concerns Aquatec’s interest obligation in favour of Barwon for which Minson Nacap must indemnify Aquatec.  I have concluded that Aquatec is entitled to include this item in its damages claim against Minson Nacap.  For the same reason, I would include it in the damages payable by Montgomery Watson.  It is a direct loss in the hands of Minson Nacap. 
	109 Item 5 represents the statutory interest which Minson Nacap will be required to pay to Aquatec.  This interest represents compensation to Aquatec for having to stand out of the money to which it is now entitled.  In part, this will pass to Barwon for it, too, has a claim for statutory interest upon the settlement sum.  It may be said that this compensation for late payment does not flow directly from the Montgomery Watson default.  Nevertheless, in the context of this case, where every party until very recently was denying liability, this expense is properly to be seen as flowing directly from the default. 
	110 Items 6 and 7 may be shortly dealt with.  Whether Aquatec has lawfully or otherwise withheld money otherwise due under its sub-contract with Minson Nacap has nothing to do with Montgomery Watson.  As between those parties, I have determined that the two items  are to be paid or brought to credit by Aquatec.  It is therefore not a loss suffered by Minson Nacap. 
	111 Item 9 represents the legal costs of Minson Nacap, incurred and to be incurred in defending the Aquatec claim.  It  raises a very interesting question about which little was said at trial.  Counsel for Minson Nacap invited me to consider it either as a component of the loss and damage which their client incurred in defending a claim which was brought as a result of the breach of contract by Montgomery Watson.  Alternatively, the costs might be dealt with as costs incurred in the third party proceeding.  They then suggested that this item should stand over to be dealt with when judgment on the principal issues is given.  The difficulty with the course is that, on the first basis upon which it is brought, it is part of the matters for trial, that is, the quantum of the Minson Nacap claims.  I will therefore determine this issue. 
	112 I reject the item as part of the loss and damage for which Minson Nacap is to receive damages for breach of contract.  It is reasonable to suppose that, at the time of the contract, Montgomery Watson and Minson Nacap should be taken to have envisaged that, if the Montgomery Watson design work was defective, this might lead to a claim by Barwon upon Aquatec and one by Aquatec upon one Minson Nacap.  The first difficulty is that of assuming that legal costs would be incurred in the defence of the latter claims, given the design and construct responsibility of Minson Nacap.  Indeed, a remarkable feature of this litigation is the fact that over some five years, both Aquatec and Minson Nacap have resisted the claims made against them.  I can well understand that the amount of the claim might be a matter of dispute, but it is difficult to see the basis upon which either Aquatec or Minson Nacap might have expected to have avoided a finding that each was in breach of its contract with the party immediately above it in the contractual chain.  In these circumstances, I cannot see that the legal costs of Minson Nacap incurred in defending this claim, or at least those incurred in disputing liability, could be taken as flowing from the breach.  I do not stay to speculate why these costs were incurred.  It is sufficient that I conclude that they do not fall within the limbs of Hadley v Baxendale.  For similar reasons, they are not direct losses or costs suffered by Minson Nacap in relation to the services provided.  These costs which are to be recovered from Montgomery Watson, must be as part of the costs order which I am not now required to consider.   
	113 I conclude, therefore, that Minson Nacap is entitled to an award of damage in the sum of $4,186,312, subject to confirmation of the accuracy of the quantum of Items 4 and 5.  As to statutory interest on this sum, I will stand this over, too, for further argument if there be any issue as to it. 
	 
	114 It is at this point that the settling impetus runs out.  So far as contractual claims are concerned, there can be no doubt that there existed an agreement between Montgomery Watson and Wynton Stone whereby Wynton Stone was to provide design services for the structural aspects of the tanks.  These services were provided under the agreement which was contained in the 4 April 1997 agreement between those parties.  There is no doubt, too, that Wynton Stone started work before this agreement was entered into.  Whether this early work was performed under some earlier retainer or retrospectively under the April agreement is of no consequence:  Wynton Stone accepts in either event an obligation to perform its work with due care.  The area of controversy here is as to the scope of geotechnical work which Wynton Stone undertook to perform and, in particular, whether this included any and, if so, what geotechnical work and the design of the sloping wall embankments to the aerator tanks for each plant. 
	115 As I turn to the evidence which was led of the events attending the making of the Montgomery Watson - Wynton Stone sub-consultancy agreement, I bear in mind that these events occurred in late 1996 and early 1997.  The passage of the intervening nine years, to say nothing of the input of the work preparatory to the trial, must have had an impact upon the reliability of the recollection of the witnesses, especially as to detail.  It is apparent that they rely heavily upon the contemporaneous records, including correspondence and notes.  I make no complaint about this, accepting as I do that these contemporaneous records are likely to be reliable.  I note in this regard that few diary notes of Geoffrey Kenneth Searle, the principal of Barrett Fuller, and of Mr Sloggett or memoranda prepared by them, found their way into evidence.  David John Angus, the Montgomery Watson engineer responsible for the project, on the other hand, was described as an assiduous note taker and many of his notes were tendered.   
	 
	116 Wynton Stone was in 1997 a company of which Mr Sloggett and his wife were directors.  For practical purposes it was the corporate vehicle under which Mr Sloggett had, since 1992, conducted his practice of structural engineer. 
	117 Prior to the submission of the Aquatec tender to Barwon, it was intended that Aquatec, Minson Nacap and Montgomery Watson would submit a tender as a consortium.  Broadly speaking, Aquatec would be responsible for electrical and mechanical aspects of the project and the commissioning of the plant, Minson Nacap for construction and Montgomery Watson for design.  For reasons which are of no relevance, it was later decided that Aquatec would compete as a sole tenderer, with the other venturers as sub-contractors.   
	118 When Barwon had determined upon a short list of three preferred tenderers, including Aquatec, the tender documents were distributed to them on 18 September 1996.  These included the specifications which themselves included the following  
	119 The draft form of contract provided to tenderers included the general conditions AS4300-1995 which contained, as cl 12, a latent condition provision in fairly common terms:  the contractor was entitled to claim extra payment in limited circumstances where unexpected ground conditions were encountered. 
	120 The geotechnical information provided to the tenderers in Appendix E included two reports prepared by MPA Williams & Associates, Consulting Geotechnical Engineers, prepared in July 1996.  One concerned the site for the plant at Apollo Bay and the other the site at Lorne.  I mention, too, that MPA Williams had, at the behest of Barwon, prepared an earlier report of geotechnical conditions at Apollo Bay in 1995.  This was apparently prepared as part of a contested town planning application with respect to the proposed sewerage treatment plant in that township.  This 1995 report had not been provided by Barwon to Fisher Stewart, its engineering consultant, when it was compiling the tender documentation and was not provided to tenderers at this time or, indeed, at any time prior to 1998.  The content of these MPA Williams reports assumed some importance at trial. 
	121 The two 1996 MPA Williams reports were expressed to have been prepared as an aid to tenderers but, in each case, the report warns that “further geotechnical investigation will be required before designs can be finalised”.  At Apollo Bay the field work underlying the report comprised four test pits excavated on 26 June 1996 to depths of between 3.8m and 3.9m, to levels about the depth of the base of the proposed tanks, as well as four penetrometer tests.  The pits were dug some distance from the actual site of the tanks.  The weather at the time was changeable with sunny and rainy periods and there were signs that, after wet weather, the surface would be very wet and untrafficable.  The test pits logs, nevertheless, report no free ground water.  The soil was predominately clay but the report noted fissures and slickensides with moisture on the surface and the logs showed that these were found at about 3m depth.  The presence of fissures in the clay would mean to a geotechnical engineer that the normal relative impermeability of this type of soil would be affected by the presence of fissures or gaps in the material through which water may pass and that the soil had a propensity to slump.  The expression “slickenside” refers to a condition of planar or sub-planar weakness in the clay soil which may have the consequence that layers may move relative to other layers. 
	122 The 1996 MPA Williams report of the Lorne site was based on field work carried out on 27 June 1996.  Eight test pits were excavated to depths of between 0.9m and 3.0m, that is above the level of the base, of the proposed tanks.  These test pits were close to the site of the proposed plant and they revealed no groundwater at depth.  The report, however, noted the presence of extensive areas of fill, including a back-filled dam.   
	123 A site inspection for the tenderers was arranged for Monday 30 September 1996.  At this inspection those involved in the Aquatec tender were Josef Cesca of Aquatec, Paul Ronaldo Varrasso, the Minson Nacap Project Manager and Peter Charles Everist, the Fisher Stewart project manager and the superintendent under the head contract.  There was no representative of any of the design team present.  I do not accept the evidence of Mr Everist that Mr Angus attended this inspection.  Brief minutes of this inspection were in evidence.   
	124 I was told that this September inspection at Apollo Bay took place on a very wet and rainy day and that rain is a frequent occurrence in that locality; it is wet nine months of the year.  The site was sloping down to a creek where there were signs that the ground surface was or had been wet.  There were rushes growing near the creek and there were signs of hoof marks from stock which had been grazing on the land.  The Lorne site, on the other hand, was at the top of a hill and appeared to be dry.   
	125 Montgomery Watson did not have available within its Melbourne office the expertise to undertake the structural design for the project.  Its State manager, Peter James Robinson, had known Mr Sloggett since 1995 when both were associated with Scroggie Consulting Engineering Pty Ltd and he suggested to Mr Angus that Mr Sloggett might undertake the structural engineering for the pre-bid design.  For this purpose, he sent to Mr Sloggett on 24 October 1996 the minutes of the 30 September 1996 site visit, the two 1996 MWA Williams geotechnical reports, a page from the specifications dealing with the site constraints including cl. G.4.3,  location drawings and site-layout sketches.  It does not appear that he gave to Mr Sloggett a copy of the Sinclair Knight Merz EES summary brochure of April 1995 which had been included in the supplementary information for tenderers in September 1996.  I accept the evidence of Mr Sloggett that he did not see this last document until February 1998.   
	126 On 30 October 1996 Aquatec accepted the proposal of Montgomery Watson that it carry out the preliminary-bid design and associated work for the tender for a fee of $21,000 plus a success bonus of $10,500.  In its revised proposal to Minson Nacap dated 29 October 1996 upon which this agreement was based, Montgomery Watson informed Aquatec that its staff included as structural engineer, Mr Sloggett, who was to undertake a “structural review of foundations and principal structures” and, later in the document he is shown as having responsibility for “geotechnical/structural review”, and that his work would be reviewed by Mr Angus.  In fact, Mr Sloggett was not a staff member of Montgomery Watson;  he was the principal of Wynton Stone to whom Montgomery Watson had sub-let the pre-bid design work for water retaining structures and civil works for the sum of $700. 
	127 It should be noted at this stage that, as between the three venturers, Montgomery Watson’s responsibilities included “Review Geo Tech survey and advise if more information is required, advise extra price if more information required”.  At this stage, too, the venturers envisaged that, if the bid were successful, Montgomery Watson’s responsibilities would include more geotechnical work as required. 
	128 The sewerage treatment plants described in the tender specification called for an intermittently decanted extended aeration (IDEA) treatment process.  For my present purposes, it is sufficient that this process involved the reception of the waste water or sewerage into a large aerator tank where it was subjected to treatment before passing to other tanks and ultimately being discharged into the sea.  The tender specification called for a pair of aerator tanks in each plant.  In section these tanks were to be rectangular with vertical reinforced concrete walls and a horizontal reinforced concrete floor.  These walls and floor were fairly massive, so as to resist the forces to which they were expected to be subject.  The floor was to be 500 mm thick and the walls 450 mm thick at the base and 350 mm at the top.  Mr Sloggett prepared such a design which was incorporated in the Aquatec tender which was submitted on 12 November 1996.  In addition, Aquatec submitted an alternative and cheaper offer incorporating a non-conforming design involving smaller tanks with sloping walls.  It was this alternative design which was ultimately adopted.   
	129 In his notes of a pre-bid design meeting on 29 October 1996 with Mr Sloggett and Mr Varrasso, Mr Angus records that this alternative design would involve a thin concrete lining of 100 mm with under floor drainage or pressure relief valves.  His notes suggest that these valves might be adopted with a crushed rock blanket.  The notes also speak of need for the design “to prevent stormwater/groundwater ingress”.  The recollection of Mr Angus of these matters was not much more than the notes recorded.  He said that the information which I have summarised was provided to the meeting by Mr Sloggett;  he, Angus, having no expertise in these or structural matters.  Mr Sloggett and Mr Varrasso had no recollection of the discussion of these drainage matters.  Mr Angus’ notes were not distributed to either of them. 
	130 About the time that the tender was submitted, Mr Angus and Mr Sloggett discussed the nature of the involvement of Wynton Stone in the project if the bid be successful.  By fax dated 7 November 1996 Mr Sloggett submitted a fee proposal on various bases, including the sloping wall option which was ultimately adopted, for which he proposed a fee of $16,720.  In this price Mr Sloggett made no provision for site inspections during construction; this last matter was dealt with on 11 November 1996 when he confirmed an agreement with Mr Angus that Wynton Stone be paid a further $2,400 for three site visits, one at each site to inspect foundations and the third an inspection of both sites upon completion. 
	131 On 7 November 1996 the question of geotechnical investigation was discussed between Mr Sloggett and Mr Angus.  Mr Angus’s note on this conversation shows that a further $2,000 to $3,000 was to be allowed “to carry out 4-5 test pits at each site to verify profiles and soil conditions”.  It must have been contemplated by the two men that this cost was for the digging of the pits only, for the cost of Wynton Stone attendance was said to be included in the fee. 
	 
	132 These conversations must be understood in the light of things as they then stood.  Mr Sloggett had not yet visited the site.  He had the documents sent to him on 24 October.  He may well have learnt something of the soil from discussions with Mr Angus or Mr Varrasso, but there is no evidence of this.  It is clear that Mr Sloggett and Mr Angus were concerned that there be no expansive clays on the sites, for this design assumption had been discussed at their meeting with Mr Varrasso on 29 October 1996.  Mr Sloggett was concerned, too, that he might take it that the Apollo Bay site generally was stable and not prone to slips, for he qualified in this way his fee proposal of 7 November 1996. 
	133 In its comments on the specification included in its tender of 12 November, Aquatec sought to deal with these matters by qualifying its acceptance of cl. G.4.3 of the specification. 
	134 The Aquatec conforming tender was successful and, on 17 December 1996 Barwon advised that it had determined to enter into a contract with it to carry out the works that they specified, that is, on the basis of vertical wall aerator tanks.  Then followed the usual discussions between the successful tenderer and Fisher Stewart, the Barwon consultant, to refine the detail and to investigate the prospect of any cost savings. 
	135 On 8 January 1997, representatives from Fisher Stewart, Aquatec, Minson Nacap and Montgomery Watson attended a value engineering workshop to discuss details of the design for the tanks.  Mr Sloggett was not present at this meeting.  In the course of this meeting, Mr Varrasso suggested that there might be a saving to Barwon if it adopted the alternative tender proposed including the tanks with sloping walls instead of vertical sides.  
	 
	136 On 10 January 1997, a further meeting took place between Mr Angus, Mr Sloggett and Mr Varrasso.  A topic of discussion at this meeting was the possibility of changing the profile of the tanks so that the walls would slope at a 45 degree angle.  Mr Varrasso provided a sketch of a sloping wall which had been adopted at another project with which he had been involved.  Mr Sloggett’s notes of this meeting record that there was discussion of underfloor drainage and the provision of a groundwater cut-off drain.  He told me that, as at this date, he had not visited either site.   
	137 I pause at this stage to record the information regarding geotechnical aspects of the site which had then been provided to Aquatec and its sub-contractors: 
	138 On 14 January 1997 Mr Sloggett visited the sites with Mr Angus and two personnel from Minson Nacap.  It was a warm dry day.  Three test pits were dug with a backhoe at Apollo Bay and five at Lorne.  In each case Mr Sloggett and Mr Angus directed the location of the pits and Mr Sloggett recorded the soil structure which the pits disclosed.  He prepared a report of his inspections and conclusions which was distributed to Mr Angus on 16 January and on-sent by Mr Angus to Minson Nacap on the same day.  The three test pits at Apollo Bay were at or about the site of the proposed plant and were taken only to a depth of 1.5m.  Mr Sloggett assessed the unconfined compressive strength of the clay with his pocket penetrometer as 100-150 kPa,  a reading considerably less than that recorded in the MPA Williams 1996 logs.  He noted that “the soils were moist with the moisture content increasing with proximity to the creek”.  He records his conclusions as follows: 
	139 In his file note of this inspection, Mr Sloggett sets out what appears to be an aide memoire for the tasks to be undertaken following this inspection. 
	140 At Lorne the inspection involved the digging of five test pits to a depth which is not recorded.  The pits were located close to those undertaken by MPA Williams in July 1996.  Mr Sloggett records his concern that the presence of debris at Lorne was greater than that disclosed in the MPA Williams investigation and he recommended that much of the surface be stripped and that the excavation be investigated for sources of seepage and possible slip planes.  
	141 I mention all of this detail because it also demonstrates a fact which was apparent throughout Mr Sloggett’s involvement with the project and which bears upon the matter presently under consideration.  Although he is a structural engineer with no specialist geotechnical qualifications, he exhibited a familiarity with, and an interest in, the geotechnical aspects of this project.  I reject the submission put on his behalf that his investigations of the site at this time and, indeed, over the following 12 months, were not geotechnical in nature.  Leaving to one side, for the moment, the question as to whether his confidence was misplaced, it is clear that he had confidence in his ability to deal with geotechnical matters and he impressed those with whom he dealt that he had a good working familiarity with this discipline. 
	 
	 
	142 In terms of the development of the project, this geotechnical investigation of the sites on 14 January 1997 exposed unexpected difficulties with the ground which required modifications to the conforming design with a consequent increase in cost.  This meant that the savings to Barwon of the changes to the sloping wall design were much reduced and, further, that more detailed site investigations were required.  This was set out in the Aquatec fax to Fisher Stewart of 18 January 1997 and, on 20 January 1997, Montgomery Watson forwarded to Fisher Stewart a copy of Mr Sloggett’s site inspection report.  The consequence of all of this was that the sloping wall alterative became more attractive to Barwon and, on 30 January 1997, this became the contract design.  But, the correspondence which followed the meeting shows a concern in Aquatec about the uncertainties about the suitability of the materials on site for use as embankment material. 
	143 About this time, too, on 16 January 1997, Mr Sloggett forwarded to Mr Angus preliminary sketch details for costing purposes of the proposed sloping sided tanks.  The sides of the tanks at Apollo Bay were to be 125 mm thick with a base also 125 mm thick with an agricultural drain under the base close to its edge.  A similar profile was adopted at Lorne except that the wall and floor slabs were to be 160 mm thick.   
	144 Associated with this decision, which was largely driven by the discovered soil conditions and cost, it was also agreed by the end of January that the latent ground condition clause in the head contract be deleted.  Henceforth Aquatec was to be responsible for sub-surface conditions at each site.  Furthermore, Aquatec accepted responsibility for the material on site for embankments and foundations.  The further consequence of this was that, henceforth, Aquatec became responsible for dealing with expansive and dispersive clays.  Given the allocation of responsibility between the venturers, this responsibility passed ultimately to Montgomery Watson. 
	145 On 31 January 1997 Mr Robinson of Montgomery Watson wrote to Minson Nacap expressing confidence in the sloping wall design but stating an inability to warrant the global stability of the site.  It seems, from other evidence, that this related only to the Lorne site, the stability of which was a matter of concern for Mr Sloggett.  The upshot of this was that Barwon accepted responsibility for the global stability of that site.  This was acknowledged in the Minutes of Design Meeting No. 1 of 19 February 1997 and included in the head contract under the Aquatec comments on specification clause G.4.3, dated 7 March 1997, which replaced those in the tender.  In fact, Barwon arranged for a geologist, John Neilson & Associates, to investigate and report upon the global stability of the Lorne site.  This report dated 18 February 1997 concluded that the risk of slope failure was low. 
	146 So far as Montgomery Watson was concerned, site investigation and assessment was a matter for Mr Sloggett.  In January 1997 he recommended to Mr Angus that Barrett Fuller be retained to carry out the further geotechnical work as they had had experience with the construction of earth dams.  Mr Angus suggested that a quote be obtained first and this was done. 
	147 Between the end of January 1997 and the end of March 1997 discussions continued regarding the terms of the Wynton Stone retainer.  Meantime Wynton Stone continued with its design work.  This correspondence culminated in a fax, stamped as a draft, sent by Montgomery Watson to Wynton Stone on 26 March 1997 which was accepted by Montgomery Watson by letter dated 3 April 1997.  Accompanying this fax were four pages of the Montgomery Watson standard terms of agreement for sub-contract services which became part of the sub-consultancy agreement.  This fax of 26 March is an important document for my purposes and I set it out in full, omitting formal parts. 
	148 Three things should be noted about this fax of 26 March 1997 for my present purposes.  First is that it contains the basis for part only of the work performed or to be performed by Wynton Stone.  Other work is the subject of Montgomery Watson orders S2540 and S2574.  Second, the Montgomery Watson terms of agreement which are incorporated include cl 5.1 whereby Wynton Stone agreed to “indemnify and hold [Montgomery Watson] harmless  against all claims, costs, demands and suits by third parties howsoever arising whether in respect of the services performed or  failed to be performed by [Wynton Stone] or otherwise”.  Third, the scope of the Wynton Stone work is not clearly identified.  For this it is necessary to look at the dealings which led to this fax. 
	149 Before I examine the correspondence in some detail, I should underline two matters which were productive of confusion.  First is the mention of slope stability.  This expression was sometimes used to refer to the stability of the site generally;   each of the sites was sloping and some fears were expressed that the plants might be jeopardised by slippage.  This concern I shall refer to as global slope stability or site stability to distinguish it from a different concern:  that the sloping 45 degree embankments which were to be cut in each site might themselves be subject to slippage.  This I shall refer to as local slope stability.  The second matter is that the figure of $8,250 appears in the correspondence in two unrelated circumstances.   
	150 A number of events occurred on 30 January 1997, with respect to these matters, although it was not altogether clear on the evidence what was their precise sequence.  The following appears likely. 
	151 Acting upon the suggestion of Mr Angus, Mr Sloggett had telephoned Mr Searle of Barrett Fuller on 30 January 1997 to obtain a price for the geotechnical work.  On 30 January 1997 Mr Searle submitted his price of $8,250 for:  
	152 His price allows for four bores to 5m at Apollo Bay and four bores at Lorne of which two were to 7m and two to 2m.  Allowance is made for laboratory testing and analysis and reporting in this price.  There was a surprising uncertainty as to what type of investigation Barrett Fuller was to undertake for this price.  Mr Sloggett, who, as on many matters, was not very specific, told me that the quotation was provided in response to a request merely for “geotechnical services”.  In his oral evidence he said that this was for an investigation and analysis of local slope stability at each site.  Later in cross-examination he said he had no recall of the conversation.  Mr Searle said that his $8,250 quotation of 30 January was for work for the purpose of providing “recommendations on foundation parameters for the proposed embankments, assessing the suitability of material for embankment construction and providing compaction parameters for re-usable material”. 
	153 Early on 30 January 1997, Mr Angus and Mr Sloggett had a telephone conversation of which I have Mr Angus’ notes.  The two men discussed slope stability at each site.  Mr Sloggett is recorded as expressing confidence that there was no problem at Apollo Bay but that, at Lorne, it would be necessary to sink boreholes to determine the mudstone profile.  This discussion concerned global site stability. 
	154 The Barrett Fuller quote of 30 January 1997 for $8,250 was then received by Mr Sloggett, for, later on that day, he spoke again with Mr Angus.  Mr Angus’ note of this conversation records that Mr Sloggett communicated to him the substance of the Barrett Fuller quotation of $8,250.  Mr Angus then added 20% to arrive at the figure of $10,000 which would be billed to the client. 
	155 Mr Robinson of Montgomery Watson sent a fax dated 30 January 1997 to Stephen Andrew Fraser, the managing director of Minson Nacap, in which he confirmed Montgomery Watson’s requirement that Aquatec’s qualification to specification Clause G.4.3 be retained.  He explained that this was because there was insufficient information available to undertake a global stability analysis and because it was likely that Barwon had formed a view upon this when the sites were selected.  Mr Robinson added that, if the work was to be undertaken, this would require the appointment of geotechnical specialists at a cost of about $10,000.  This letter appears to be based upon the information provided by Mr Sloggett to Mr Angus in their second conversation. 
	 
	 
	156 At this point there appears to be a misunderstanding between Mr Angus and Mr Sloggett as to what was involved in the Barrett Fuller price of $8,250.  Whether the confusion stemmed from Mr Sloggett who acted as the go-between, I do not say.  I accept that Mr Angus genuinely believed that the quote was for global site stability analysis and that he was in error in so believing.  This error was perceived by Mr Everist in his fax to Thomas Urie Lawson, the managing director of Aquatec on 7 February 1997. 
	157 Finally, on the same day, 30 January, Mr Lawson sent to Mr Everist a fax in which he withdrew the tender qualification as to the suitability of the materials on site for earth works and foundations and recommended that Barwon agree to “a more wide reaching geotechnical survey” to determine global site stability.  He offered as an estimate for this the price of $10,000.  Again, this figure suggests that Mr Lawson shared the same misapprehension as Mr. Angus. 
	158 Then, on 5 February 1997, Montgomery Watson sent to Wynton Stone a fax setting out its understanding of the Wynton Stone fee proposals then totalling $38,420.00.  This included $16,720.00 for detail design as set out in the fee proposal of 7 November 1996.   Then followed three geotechnical items. 
	159 The first of these geotechnical items, which had on 11 November 1996 been agreed at $2,400  for three inspections, was apparently increased to four inspections to include the cost of that to take place on 12 February 1997.   
	160 The second item is described in the fax as being for “embankment design including $3,000 for appointment of geotechnical specialist and input by” Wynton Stone.   
	 
	161 The third item, that for $9,000, is described as being “for slope stability and analysis including $8,250 for appointment of geotechnical specialists and input by” Wynton Stone.  Mr Angus included in his fax this sum of $8,250 being the figure included in the Barrett Fuller quotation of 30 January 1996 which was discussed between him and Mr Sloggett on that day.  
	162 The components of the second and third geotechnical items, as Mr Angus understood the position at the time, were as follows: 
	163 Following receipt of the Montgomery Watson fax of 5 February, Mr Sloggett arranged a meeting on 6 February with Mr Searle to agree the geotechnical brief.  The meeting occupied one-and-a-half to two hours.  The evidence of the two participants of what was discussed on this occasion is sketchy.  Mr Searle agreed that it was likely that Mr Sloggett explained to him what the job was about and what he had in mind and that he may have produced preliminary sketches.  Mr Searle said he was not shown any reports, contractor’s briefs or drawings and that he was told by Mr Sloggett that there was no leakage from the tanks but that site drainage advice was sought.  There was no discussion about “structure design, groundwater drainage issues or general site conditions” but he accepted that it was likely that he was shown some preliminary sketches of the project, and at the end of the meeting it is clear he knew what was to be built.  At the end of the meeting, Mr Sloggett produced a short document entitled “Scope of Works”.  It is in these terms: 
	164 Mr Searle said that the work described in this document involved a little more field work at Lorne than that contemplated in his 30 January quotation but, at Apollo Bay, the requirement for drilling bore holes had been removed.  He said, too, that the references to the stability analysis had been removed.  I take this to be a reference to global stability. 
	165 On the same day, 6 February 1997, at 4.15 pm, Mr Sloggett reported to Mr Angus.  He told his client that the investigations would be done by backhoe but that at Lorne there would be drilling of bore holes and the retrieval of core samples for testing.  For this, he expected Barrett Fuller to charge between $5,000 and $8,000. 
	166 On the same day, too, Barrett Fuller provided its written quotation of $7,500 for the work described in the Barrett Fuller Scope of Works other than that under the heading “For Slip Analysis” at Lorne, together with a further $1,500 quotation if stability analysis at Lorne was required.  Again, I read this as a reference to global stability analysis. 
	167 On 7 February 1997 Mr Sloggett faxed the Barrett Fuller quotation to Mr Angus and spoke with him by telephone about the fees mentioned in the earlier Montgomery Watson fax of 5 February.  In his fax enclosing the Barrett Fuller quotation, Mr Sloggett describes it in these terms: 
	168 Mr Angus made notes of the telephone conversation with Mr Sloggett of 7 February on his copy of the 5 February fax.  These notes and his evidence generally show that the third of the geotechnical items mentioned above was deleted and the second was agreed to be changed from $4,000 to $7,500.  This meant that there was no mark up for any Wynton Stone input into this item for embankment design.  Mr Angus said that when he reviewed the Wynton Stone fees with Mr Sloggett on 10 February 1997 he was told by Mr Sloggett that the Wynton Stone input was included in their base offer of $16,720 given on 7 November 1996.  I accept this evidence.  The Montgomery Watson order, S2574, was on 7 February 1997 placed on Wynton Stone for this geotechnical work at that price.  Mr Angus’s fax to Wynton Stone enclosing this order describes the work in these terms: 
	169 In his evidence, Mr Sloggett said that it was the second $4,000 geotechnical item included in the 5 February fax, for embankment design, that was deleted following the events of 5 February and that the third item was reduced from $9,000 to $7,500. 

